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Chairman Roe and Distinguished Committee Members:

Thank you for the opportunity to appear today. I have been practicing labor and

constitutional law for 30 years, on behalf of individual employees only, at the National

Right to Work Legal Defense Foundation. (My vitae is attached as Exhibit 1). I believe

that I have a unique perspective that comes from three decades of representing thousands

of employees who are subject to the National Labor Relations Act.

Marlene Felter is my client, and I am proud to have represented her in her on-going

battle to rid her workplace of an unwanted union that used an underhanded and rigged

card check process to try to gain representation rights and forced union dues from

hundreds of workers. Sadly, Ms. Felter’s story is far from unique. Employees trying to

refrain from unionization, or decertify an unwanted union, face a daunting array of union

and NLRB tactics to keep them unionized, or to thrust unionization on them against their

will.

I would like to address two issues today: the first is the need for secret ballots in

the union selection process, and the second is the need to reform the way in which the

NLRB allows unions to “game the system” and cancel elections when employees want to

decertify the union. The NLRB’s current rules allow unpopular incumbent unions to

remain in power for years after they have lost employees’ support. These NLRB rules

often prevent employees from ever having a decertification election. In the Tenneco case
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highlighted later in my statement, 77% of the employees wanted the union out but the

NLRB refused to conduct an election, leading to 7 years of litigation before the union was

finally ousted. Far too often, the NLRB acts as an “incumbent protection squad,”

shielding unions from any challenge to their representational authority, thereby cramming

unwanted representation onto unwilling employees.

I. SECRET BALLOTS ELECTIONS ARE NEEDED

a) Card check and neutrality agreements destroy employee rights.

Secret-ballot elections are desperately needed because of the rise of “neutrality and

card check” agreements (often called euphemistically “voluntary recognition” or “labor

peace” agreements) that abuse employees and destroy their right to free choice in

unionization matters.

The basic theory of the NLRA is that union organizing is to occur “from the shop

floor up.” In other words, if employees want union representation, unions will secure

authorization cards from consenting employees and either present those cards to the

Board for a certification election or, if a showing of interest by a majority is achieved,

present them to the employer with a post-collection request for voluntary recognition. The

employer may refuse to recognize the union (as is its legal right under Linden Lumber

Division, Summer & Co. v. NLRB, 419 U.S. 301 (1974)), and, in either case, the union’s

proper course is to submit to an NLRB supervised secret-ballot election held under

“laboratory conditions.” General Shoe Corp., 77 NLRB 124, 127 (1948).

Today, however, union officials subvert the system of organizing contemplated by
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the NLRA. They use “neutrality and card check” agreements to organize from the “top

down.” Unions now organize employers, not employees, and they do so by coercing

employers to agree in advance which particular union is to represent the employees, and

to agree to waive secret-ballot elections. Companies, browbeaten by union “corporate

campaigns,” eventually agree to work with one specific union to unionize their

employees. These neutrality and card check agreements are common in a host of

industries, e.g., healthcare, lodging, textiles, automotive. http://www.nrtw.org/neutrality

/info; Daniel Yager and Joseph LoBue, Corporate Campaigns and Card Checks: Creating

the Company Unions of the Twenty-First Century, 24 Emp. Rel. L.J. 21 (Spring 1999);

Symposium: Corporate Campaigns, 17 J. Lab. Res., No. 3 (Summer 1996). In effect,

employers are coerced to create an exclusive organizing arrangement with a particular

union even though not a single employee has weighed in on whether he or she desires that

particular union as the representative, or desires any representation at all.

Once the neutrality and card check agreement is signed, the employer and the

exclusively-favored union work together, irrespective of the employees’ actual

preferences. For example, employer signatories to a neutrality agreement provide the

favored union with significant assistance and advantages – all prior to the union’s

solicitation of even a single authorization card. This assistance usually includes lists of

employees’ home addresses, phones numbers and other personal information; special

access to the workplace for union organizers; and an agreement to recognize only that

union. Employees are rarely, if ever, asked to consent to the release of their private



1 The “1959 Act” is the Labor Management Reporting and Disclosure Act of 1959.
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information to union officials, or are they shown the terms of the neutrality agreement.

Indeed, the NLRB General Counsel has specifically held that employees have no right to

see a copy of the agreement targeting them for unionization. Rescare, Inc. & SEIU Local

Dist. 1199, Case Nos. 11-CA-21422 & 11-CB-3727 (Advice Memo. Nov. 30, 2007).

(Copy attached as Exhibit 2).

Top-down organizing is repulsive to the central purposes of the NLRA. See

Connell Constr. Co. v. Plumbers & Steamfitters Local No. 100, 421 U.S. 616, 632 (1975)

(“One of the major aims of the 1959 Act1 was to limit ‘top-down’ organizing campaigns

. . . ”); Woelke & Romero Framing, Inc. v. NLRB, 456 U.S. 645, 663 n.8 (1982) (“It is

undoubtedly true that one of the central aims of the 1959 amendments to the Act was to

restrict the ability of unions to engage in top-down organizing campaigns.”) (citations

omitted). Top-down organizing tactics, such as the pre-negotiation of neutrality and card

check agreements, create the likelihood for severe abuse of employees’ Section 7 rights to

join or refrain from unionization. 29 U.S.C. § 157.

In fact, at least one United States Court of Appeals has recognized that neutrality

agreements and the exchange of favors between an employer and a union can be an illegal

“thing of value” under 29 U.S.C. § 302, the equivalent of a bribe that should be

condemned. Mulhall v. Unite Here Local 355, 667 F.3d 1211 (11th Cir. 2012); see also

Zev J. Eigen & David Sherwyn, A Moral/ Contractual Approach to Labor Law Reform,



2 Cases where an employer conspired with its favored union to secure “recognition” of
that union are legion. See, e.g., Fountain View Care Center, 317 NLRB 1286 (1995), enforced,
88 F.3d 1278 (D.C. Cir. 1996) (supervisors and other agents of the employer actively encouraged
employees to support the union); NLRB v. Windsor Castle Healthcare Facility, 13 F.3d 619 (2d
Cir. 1994), enforcing 310 NLRB 579 (1993) (employer provided sham employment to union
organizers and assisted their recruitment efforts); Kosher Plaza Super Market, 313 NLRB 74, 84
(1993); Brooklyn Hosp. Ctr., 309 NLRB 1163 (1992), aff’d sub nom. Hotel, Hosp., Nursing
Home & Allied Servs., Local 144 v. NLRB, 9 F.3d 218 (2nd Cir. 1993) (employer permitted
local union, which it had already recognized as an exclusive bargaining representative, to meet
on its premises for the purpose of soliciting union membership); Famous Casting Corp., 301
NLRB 404, 407 (1991) (employer actions unlawfully supported union and coerced the employees
into signing authorization cards); Systems Mgt., Inc., 292 NLRB 1075, 1097-98 (1989),
remanded on other grounds, 901 F.2d 297 (3d Cir. 1990); Anaheim Town & Country Inn, 282
NLRB 224 (1986) (employer actively participated in the union organizational drive from start to
finish); Meyer’s Cafe & Konditorei, 282 NLRB 1 (1986) (employer invited union it favored to
attend hiring meeting with employees); Denver Lamb Co., 269 NLRB 508 (1984); Banner Tire
Co., 260 NLRB 682, 685 (1982); Price Crusher Food Warehouse, 249 NLRB 433, 438-49 (1980)
(employer created conditions in which the employees were led to believe that management
expected them to sign union cards); Vernitron Elec. Components, 221 NLRB 464 (1975),
enforced, 548 F.2d 24 (1st Cir. 1977); Pittsburgh Metal Lithographing Co., 158 NLRB 1126
(1966).
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63 Hastings L.J. 695, 725-31 (2012) (“We believe that card-check neutrality agreements

violate Section 302 and the NLRA and therefore should not be enforced.”). (Copy

attached at Exhibit 3).

Indeed, there exists a long history of cases in which employers and unions cut

secret back-room deals over neutrality and card check and then pressured employees to

“vote” for the favored union by signing authorization cards.2 See, e.g., Duane Reade, Inc.,

338 NLRB 943 (2003), enforced, No. 03-1156, 2004 WL 1238336 (D.C. Cir. 2004)

(employer unlawfully assisted UNITE and unlawfully granted recognition based on

coerced cards). A common thread running through the many “improper recognition” cases

compiled in note 2, supra, is that the favored union did not first obtain an uncoerced
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showing of interest from employees and thereafter ask for “voluntary” recognition from

the employer. Rather, the union and employer first made a secret neutrality agreement,

and only then were the employees “asked” to sign cards for that anointed union.

Employers have a wide variety of self-interested business reasons to enter into

neutrality agreements. This primarily includes avoiding the “stick” of union pressure

tactics, and/or obtaining the “carrot” of favorable future collective bargaining agreements.

Other reasons for which employers have assisted union organizing drives include: (1) the

desire to cut off the organizing drive of a less favored union, see Price Crusher Food

Warehouse, 249 NLRB 433 (1980); (2) the existence of a favorable bargaining

relationship with the union at another facility, see Brooklyn Hospital Center, 309 NLRB

1163 (1992), aff’d sub nom. Hotel, Hospital, Nursing Home & Allied Services, Local 144

v. NLRB, 9 F.3d 218 (2d Cir. 1993); or (3) a bargaining chip during negotiations

regarding other bargaining units, see Kroger Co., 219 NLRB 388 (1975).

As is self-evident, none of these union or employer motivations for entering into

neutrality and card check agreements takes into account the employees’ right to freely

choose or reject unionization. Union officials and employers seek and enter into these

agreements to satisfy their own self-interests, not to facilitate the free and unfettered

exercise of employee free choice.

In short, secret-ballot elections are necessary in union certification campaigns to

combat the abuses that flow from neutrality and card check agreements. Employees’

rights to a secret-ballot election should not be a bargaining chip between power hungry
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union officials and employers desperate to avoid a corporate campaign.

b) Conduct that would be considered objectionable and coercive in a
secret-ballot election is inherent in every “card check” campaign.

When conducting secret-ballot elections, the NLRB is charged with providing a

“laboratory” in which an experiment may be conducted, under conditions as nearly ideal

as possible, to determine the uninhibited desires of the employees. See General Shoe

Corp., 77 NLRB 124, 127 (1948); NLRB v. Gissel Packing Co., 395 U.S. 575, 601-02

(1969). In contrast, the fundamental purpose and effect of a “neutrality and card check

agreement” is to eliminate Board-supervised “laboratory conditions” protecting employee

free choice, and to substitute a system in which unions and employers have far greater

leeway to pressure employees to accept union representation.

The contrast between the rules governing a Board-supervised, secret-ballot

election and the “rule of the jungle” governing “card checks” could not be more stark. In

an NLRB-supervised secret-ballot election, certain conduct has been found to violate

employee free choice and warrant overturning an election, even if that conduct does not

rise to the level of an unfair labor practice. General Shoe, 77 NLRB at 127. Yet, a union

engaging in the identical conduct during a card check campaign can attain the status of

exclusive bargaining representative under current NLRB rules. Worse still, some conduct

that is objectionable in a secret-ballot election, and would cause the NLRB to set aside the

election, is inherent in every card check campaign!

For example, in an NLRB-supervised, secret-ballot election, the following conduct



3 See Alliance Ware, Inc., 92 NLRB 55 (1950) (electioneering activities at the polling
place); Claussen Baking Co., 134 NLRB 111 (1961) (same); Bio-Med. Applications, 269 NLRB
827 (1984) (electioneering among the lines of employees waiting to vote); Pepsi Bottling Co.,
291 NLRB 578 (1988) (same).

4 Peerless Plywood Co., 107 NLRB 427 (1953).

5 Piggly-Wiggly, 168 NLRB 792 (1967).

6 The NLRB’s justification for prohibiting solicitation immediately prior to employee
voting in a secret-ballot election is fully applicable to the situation of an employee making a
determination as to union representation in a card check drive.

The final minutes before an employee casts his vote should be his own, as free from
interference as possible. Furthermore, the standard here applied insures that no party
gains a last minute advantage over the other, and at the same time deprives neither party
of any important access to the ear of the voter.

Milchem, Inc., 170 NLRB 362, 362 (1968). Union soliciting and cajoling of employees to sign
authorization cards is incompatible with this rationale.
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has been found to upset the laboratory conditions necessary to guarantee employee free

choice, thus requiring the invalidation of the election: (a) electioneering activities, or even

prolonged conversations with prospective voters at or near the polling place;3 (b)

speechmaking by a union or employer to massed groups or captive audiences within 24

hours of the election;4 and (c) a union or employer keeping a list of employees who vote

as they enter the polling place (other than the official eligibility list).5

Yet, this conduct occurs in every “card check campaign.” When an employee

signs (or refuses to sign) a union authorization card, he is likely not to be alone. To the

contrary, it is likely that this decision is made in the presence of one or more union

organizers soliciting the employee to sign a card, and thereby “vote” for the union.6 This

solicitation could occur during or immediately after a union mass meeting or a company-

paid captive audience speech. In all cases, the employee’s decision is not secret, as in an



7 Most card check campaigns are fraught with union coercion, intimidation and
misrepresentations that do not necessarily amount to unfair labor practices. See HCF Inc.,
321 NLRB 1320, 1320 (1996) (union held not responsible for threats to employee by
authorization card solicitor that “the union would come and get her children and it would also
slash her car tires”); Levi Strauss & Co., 172 NLRB 732, 733 (1968) (employer was ordered
to recognize the union even though the Board had evidence of union misrepresentations to
employees as to the purpose and effect of signing authorization cards). In Dana Corp., 351
NLRB 434 (2007), employees testified to relentless harassment by union officials intent on
securing a card majority.

9

election, because the union clearly has a list of who has signed a card and who has not.

Indeed, once an employee has made the decision “yea or nay” by voting in a

secret-ballot election, the process is at an end. By contrast, a choice against signing a

union authorization card does not end the decision-making process for an employee in the

maw of a “card check drive,” but often represents only the beginning of harassment and

intimidation for that employee. (One of my former clients, Clarice Atherholt, testified

under oath in Dana Corp., 351 NLRB 434 (2007), that “many employees [in her shop]

signed the cards just to get the UAW organizers off their back, not because they really

wanted the UAW to represent them”). Like Marlene Felter, employees frequently report

harassment and intimidation by union officials collecting signature cards. (Attached as

Exhibit 5 are a small sample of written statements provided by Marlene Felter’s co-

workers at Chapman Medical Center who complained about SEIU’s harassing and

unwanted home visits, which they likened to being stalked. The witnesses’ identities have

been redacted to protect their privacy).7

If done during a secret-ballot election, conduct inherent in all card check

campaigns would be objectionable and coercive and grounds for setting aside the
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election. For example, in Fessler & Bowman, Inc., 341 NLRB 932 (2004), the Board

announced a prophylactic rule that prohibits union officials from performing the

ministerial task of handling a sealed secret ballot during a mail-in election – even absent a

showing of tampering – because, where “ballots come into the possession of a party to the

election, the secrecy of the ballot and the integrity of the election process are called into

question.” Id. at 933.

But in card check campaigns, the union officials do much more than merely handle

a sealed, secret ballot as a matter of convenience for one or more of the employees. In

these cases, union officials directly solicit the employees to sign an authorization card

(and thereby cast their “vote”), stand over them as they “vote,” know with certainty how

each individual employee has “voted,” and then physically collect, handle and tabulate

these purported “votes.” The coercion inherent in this conduct is infinitely more real than

the theoretical taint found to exist in Fessler & Bowman.

Accordingly, even a card check drive devoid of conduct that may constitute an

unfair labor practice does not approach the “laboratory conditions” guaranteed in a

Board-conducted election. As every American instinctively knows, the superiority of

Board-supervised, secret-ballot elections for protecting employee free choice is beyond

dispute.

II. REFORM OF THE NLRB’S “BLOCKING CHARGE” RULES

I also want to highlight two recent decertification cases that I have been involved

with, to demonstrate the unfairness of the NLRB’s “blocking charge” rules. These rules
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allow unions to delay or even cancel employees’ efforts to hold secret-ballot

decertification elections, yet no comparable procedures exist to halt or delay union

certification elections. If Congress is going to mandate secret-ballot elections, it should

also mandate that the NLRB actually hold those elections and not wrongly and arbitrarily

delay or cancel them at the whim of union officials.

The first case involves Tenneco employees in Grass Lake, Michigan. The UAW

had represented employees at this facility since 1945. But over time, more and more

employees became disenchanted with the union’s representation. The union lost touch

with the employees and declared a disastrous strike in 2005. Many Tenneco employees

resigned from the union and returned to work, and the strike was then marred by union

harassment and picketing of nonstriking employees’ homes.

One brave employee, my client Lonnie Tremain, attempted to exercise his rights

under the NLRA by spearheading two employee-driven decertification campaigns. The

first was filed with the NLRB on February 10, 2006, in Case No. 7-RD-3513. That

decertification petition was supported by 63% of the bargaining unit employees, but the

UAW managed to halt the election by filing unfair labor practice “blocking charges”

against Tenneco, and the NLRB refused to conduct the election sought by 63% of the

employees.

Ten months later, feeling ignored and disrespected by the NLRB, Mr. Tremain and

his co-workers launched their second decertification effort. This time, 77% of the

Tenneco employees signed the decertification petition. Because the NLRB steadfastly
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refused to conduct a decertification election, Mr. Tremain and his fellow employees asked

Tenneco to withdraw recognition of the unwanted union. Based on the overwhelming

employee opposition to UAW representation and the passage of time between the two

decertification petitions, Tenneco withdrew recognition of the union in December 2006.

Of course, the UAW filed new unfair labor practice charges, and the NLRB

General Counsel issued a complaint claiming that Tenneco’s unfair labor practice charges

had tainted the employees’ petition. On August 26, 2011, the NLRB issued a “bargaining

order,” mandating that Tenneco re-recognize the union and install it as the Tenneco

employees’ representative, despite the decertification petition signed by 77% of the

employees. Tenneco, 357 NLRB No. 84 (2011).

Tenneco appealed to the U.S. Court of Appeals for the District of Columbia

Circuit, and Mr. Tremain filed a brief in support. On May 28, 2013, the D.C. Circuit, in a

unanimous opinion written by Judge Harry Edwards, ruled that Tenneco did nothing to

taint the employees’ decertification petition, and that the Board was wrong to issue a

bargaining order to foist the union back onto the employees. (Copy attached as Exhibit

4).

In summary, it took Mr. Tremain more than seven (7) years of uncertainty,

litigation and NLRB “bargaining orders” before he and his co-workers were finally rid of

the UAW. The promise of a secret-ballot election under NLRA Section 9(a) was a cruel

joke to Mr. Tremain and his co-workers, because the NLRB refused to hold any election

based on union “blocking charges” that even Judge Edwards held were completely
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unrelated to the employees’ desire to decertify the union.

A similar story recently occurred in California. Chris Hastings is employed by

Scott Brothers Dairy in Chino, California. On August 17, 2010, he filed for a

decertification election with Region 31 of the NLRB, in Case No. 31-RD-1611. He was

immediately met with a series of union “blocking charges” that the NLRB used to

automatically delay his election, just as the union knew the Board would.

Officially, the NLRB’s rules say this about the “blocking charge” policy

(Casehandling Manual 11730):

The . . . blocking charge policy . . . is not intended to be misused by a party as a
tactic to delay the resolution of a question concerning representation raised by a
petition. Rather, the blocking charge policy is premised solely on the Agency’s
intention to protect the free choice of employees in the election process.

However, such blocking charges are regularly misused by union officials, who know that

the NLRB will permit them to delay – or cancel – the decertification election. Using

these tricks to “game the system,” union officials can remain as the employees’ exclusive

bargaining representative even if the vast majority of employees want them out. Even

worse, the NLRB recently ruled in WKYC-TV, 359 NLRB No. 30 (Dec. 12, 2012), that

compulsory dues must continue to flow to the union even after the collective bargaining

contract has expired, giving union officials even more incentive to “game the system” and

block decertification elections. Indeed, union officials’ desire to block decertification

elections is predictable, as which incumbent would ever want to face the voters (and see

his income cut off) if he didn’t have to?
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In Mr. Hastings’ case, the Teamsters were able to “game the system” and delay the

decertification election – with the NLRB’s approval – for a full year. When the election

was finally held after one year of delay, in August 2011, the union lost by a vote of 54-20.

In effect, by filing “blocking charges,” the Teamsters bought themselves an extra year of

power and forced dues privileges with the connivance of the NLRB.

In conclusion, I urge you to protect the secret ballot, and to make sure that the

NLRB is reformed so that the rules for secret-ballot elections apply fully and equally to

decertification elections as well. Thank you for your attention.


































































































































































































