STATEMENT OF GLENN M. TAUBMAN
TO THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON EDUCATION AND THE WORKFORCE
SUBCOMMITTEE ON HEALTH, EMPLOYMENT, LABOR, AND PENSIONS
HEARING: June 26, 2013
Chairman Roe and Distinguished Committee Members:

Thank you for the opportunity to appear today. I have been practicing labor and
constitutional law for 30 years, on behalf of individual employees only, at the National
Right to Work Legal Defense Foundation. (My vitae is attached as Exhibit 1). I believe
that I have a unique perspective that comes from three decades of representing thousands
of employees who are subject to the National Labor Relations Act.

Marlene Felter is my client, and I am proud to have represented her in her on-going
battle to rid her workplace of an unwanted union that used an underhanded and rigged
card check process to try to gain representation rights and forced union dues from
hundreds of workers. Sadly, Ms. Felter’s story is far from unique. Employees trying to
refrain from unionization, or decertify an unwanted union, face a daunting array of union
and NLRB tactics to keep them unionized, or to thrust unionization on them against their
will.

I would like to address two issues today: the first is the need for secret ballots in
the union selection process, and the second is the need to reform the way in which the
NLRB allows unions to “game the system” and cancel elections when employees want to
decertify the union. The NLRB’s current rules allow unpopular incumbent unions to

remain in power for years after they have lost employees’ support. These NLRB rules

often prevent employees from ever having a decertification election. In the Tenneco case



highlighted later in my statement, 77% of the employees wanted the union out but the
NLRB refused to conduct an election, leading to 7 years of litigation before the union was
finally ousted. Far too often, the NLRB acts as an “incumbent protection squad,”
shielding unions from any challenge to their representational authority, thereby cramming
unwanted representation onto unwilling employees.

L. SECRET BALLOTS ELECTIONS ARE NEEDED

a) Card check and neutrality agreements destroy employee rights.

Secret-ballot elections are desperately needed because of the rise of “neutrality and
card check” agreements (often called euphemistically “voluntary recognition” or “labor
peace” agreements) that abuse employees and destroy their right to free choice in
unionization matters.

The basic theory of the NLRA is that union organizing is to occur “from the shop
floor up.” In other words, if employees want union representation, unions will secure
authorization cards from consenting employees and either present those cards to the
Board for a certification election or, if a showing of interest by a majority is achieved,

present them to the employer with a post-collection request for voluntary recognition. The

employer may refuse to recognize the union (as is its legal right under Linden Lumber

Division, Summer & Co. v. NLRB, 419 U.S. 301 (1974)), and, in either case, the union’s

proper course is to submit to an NLRB supervised secret-ballot election held under

“laboratory conditions.” General Shoe Corp., 77 NLRB 124, 127 (1948).

Today, however, union officials subvert the system of organizing contemplated by



the NLRA. They use “neutrality and card check™ agreements to organize from the “top
down.” Unions now organize employers, not employees, and they do so by coercing
employers to agree in advance which particular union is to represent the employees, and
to agree to waive secret-ballot elections. Companies, browbeaten by union “corporate
campaigns,” eventually agree to work with one specific union to unionize their
employees. These neutrality and card check agreements are common in a host of
industries, e.g., healthcare, lodging, textiles, automotive. http://www.nrtw.org/neutrality
/info; Daniel Yager and Joseph LoBue, Corporate Campaigns and Card Checks: Creating

the Company Unions of the Twenty-First Century, 24 Emp. Rel. L.J. 21 (Spring 1999);

Symposium: Corporate Campaigns, 17 J. Lab. Res., No. 3 (Summer 1996). In effect,

employers are coerced to create an exclusive organizing arrangement with a particular
union even though not a single employee has weighed in on whether he or she desires that
particular union as the representative, or desires any representation at all.

Once the neutrality and card check agreement is signed, the employer and the
exclusively-favored union work together, irrespective of the employees’ actual
preferences. For example, employer signatories to a neutrality agreement provide the
favored union with significant assistance and advantages — all prior to the union’s
solicitation of even a single authorization card. This assistance usually includes lists of
employees’ home addresses, phones numbers and other personal information; special
access to the workplace for union organizers; and an agreement to recognize only that

union. Employees are rarely, if ever, asked to consent to the release of their private



information to union officials, or are they shown the terms of the neutrality agreement.
Indeed, the NLRB General Counsel has specifically held that employees have no right to

see a copy of the agreement targeting them for unionization. Rescare, Inc. & SEIU Local

Dist. 1199, Case Nos. 11-CA-21422 & 11-CB-3727 (Advice Memo. Nov. 30, 2007).
(Copy attached as Exhibit 2).
Top-down organizing is repulsive to the central purposes of the NLRA. See

Connell Constr. Co. v. Plumbers & Steamfitters Local No. 100, 421 U.S. 616, 632 (1975)

(“One of the major aims of the 1959 Act' was to limit ‘top-down’ organizing campaigns
... 7); Woelke & Romero Framing, Inc. v. NLRB, 456 U.S. 645, 663 n.8 (1982) (“Itis
undoubtedly true that one of the central aims of the 1959 amendments to the Act was to
restrict the ability of unions to engage in top-down organizing campaigns.”) (citations
omitted). Top-down organizing tactics, such as the pre-negotiation of neutrality and card
check agreements, create the likelihood for severe abuse of employees’ Section 7 rights to
join or refrain from unionization. 29 U.S.C. § 157.

In fact, at least one United States Court of Appeals has recognized that neutrality
agreements and the exchange of favors between an employer and a union can be an illegal
“thing of value” under 29 U.S.C. § 302, the equivalent of a bribe that should be
condemned. Mulhall v. Unite Here Local 355, 667 F.3d 1211 (11th Cir. 2012); see also

Zev J. Eigen & David Sherwyn, A Moral/ Contractual Approach to Labor Law Reform,

" The “1959 Act” is the Labor Management Reporting and Disclosure Act of 1959.
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63 Hastings L.J. 695, 725-31 (2012) (“We believe that card-check neutrality agreements
violate Section 302 and the NLRA and therefore should not be enforced.”). (Copy
attached at Exhibit 3).

Indeed, there exists a long history of cases in which employers and unions cut
secret back-room deals over neutrality and card check and then pressured employees to

“vote” for the favored union by signing authorization cards.” See, e.g., Duane Reade, Inc.,

338 NLRB 943 (2003), enforced, No. 03-1156, 2004 WL 1238336 (D.C. Cir. 2004)
(employer unlawfully assisted UNITE and unlawfully granted recognition based on
coerced cards). A common thread running through the many “improper recognition” cases

compiled in note 2, supra, is that the favored union did not first obtain an uncoerced

* Cases where an employer conspired with its favored union to secure “recognition” of
that union are legion. See, e.g., Fountain View Care Center, 317 NLRB 1286 (1995), enforced,
88 F.3d 1278 (D.C. Cir. 1996) (supervisors and other agents of the employer actively encouraged
employees to support the union); NLRB v. Windsor Castle Healthcare Facility, 13 F.3d 619 (2d
Cir. 1994), enforcing 310 NLRB 579 (1993) (employer provided sham employment to union
organizers and assisted their recruitment efforts); Kosher Plaza Super Market, 313 NLRB 74, 84
(1993); Brooklyn Hosp. Ctr., 309 NLRB 1163 (1992), aff’d sub nom. Hotel, Hosp., Nursing
Home & Allied Servs., Local 144 v. NLRB, 9 F.3d 218 (2nd Cir. 1993) (employer permitted
local union, which it had already recognized as an exclusive bargaining representative, to meet
on its premises for the purpose of soliciting union membership); Famous Casting Corp., 301
NLRB 404, 407 (1991) (employer actions unlawfully supported union and coerced the employees
into signing authorization cards); Systems Mgt., Inc., 292 NLRB 1075, 1097-98 (1989),
remanded on other grounds, 901 F.2d 297 (3d Cir. 1990); Anaheim Town & Country Inn, 282
NLRB 224 (1986) (employer actively participated in the union organizational drive from start to
finish); Meyer’s Cafe & Konditorei, 282 NLRB 1 (1986) (employer invited union it favored to
attend hiring meeting with employees); Denver Lamb Co., 269 NLRB 508 (1984); Banner Tire
Co., 260 NLRB 682, 685 (1982); Price Crusher Food Warehouse, 249 NLRB 433, 438-49 (1980)
(employer created conditions in which the employees were led to believe that management
expected them to sign union cards); Vernitron Elec. Components, 221 NLRB 464 (1975),
enforced, 548 F.2d 24 (1st Cir. 1977); Pittsburgh Metal Lithographing Co., 158 NLRB 1126
(1966).




showing of interest from employees and thereafter ask for “voluntary” recognition from
the employer. Rather, the union and employer first made a secret neutrality agreement,
and only then were the employees “asked” to sign cards for that anointed union.
Employers have a wide variety of self-interested business reasons to enter into
neutrality agreements. This primarily includes avoiding the “stick” of union pressure
tactics, and/or obtaining the “carrot” of favorable future collective bargaining agreements.
Other reasons for which employers have assisted union organizing drives include: (1) the

desire to cut off the organizing drive of a less favored union, see Price Crusher Food

Warehouse, 249 NLRB 433 (1980); (2) the existence of a favorable bargaining

relationship with the union at another facility, see Brooklyn Hospital Center, 309 NLRB

1163 (1992), aff’d sub nom. Hotel, Hospital, Nursing Home & Allied Services, Local 144

v. NLRB, 9 F.3d 218 (2d Cir. 1993); or (3) a bargaining chip during negotiations
regarding other bargaining units, see Kroger Co., 219 NLRB 388 (1975).

As is self-evident, none of these union or employer motivations for entering into
neutrality and card check agreements takes into account the employees’ right to freely
choose or reject unionization. Union officials and employers seek and enter into these
agreements to satisfy their own self-interests, not to facilitate the free and unfettered
exercise of employee free choice.

In short, secret-ballot elections are necessary in union certification campaigns to
combat the abuses that flow from neutrality and card check agreements. Employees’

rights to a secret-ballot election should not be a bargaining chip between power hungry



union officials and employers desperate to avoid a corporate campaign.

b) Conduct that would be considered objectionable and coercive in a
secret-ballot election is inherent in every “card check” campaign.

When conducting secret-ballot elections, the NLRB is charged with providing a
“laboratory” in which an experiment may be conducted, under conditions as nearly ideal

as possible, to determine the uninhibited desires of the employees. See General Shoe

Corp., 77 NLRB 124, 127 (1948); NLRB v. Gissel Packing Co., 395 U.S. 575, 601-02
(1969). In contrast, the fundamental purpose and effect of a “neutrality and card check
agreement” 1s to eliminate Board-supervised “laboratory conditions” protecting employee
free choice, and to substitute a system in which unions and employers have far greater
leeway to pressure employees to accept union representation.

The contrast between the rules governing a Board-supervised, secret-ballot
election and the “rule of the jungle” governing “card checks” could not be more stark. In
an NLRB-supervised secret-ballot election, certain conduct has been found to violate
employee free choice and warrant overturning an election, even if that conduct does not
rise to the level of an unfair labor practice. General Shoe, 77 NLRB at 127. Yet, a union
engaging in the identical conduct during a card check campaign can attain the status of
exclusive bargaining representative under current NLRB rules. Worse still, some conduct
that is objectionable in a secret-ballot election, and would cause the NLRB to set aside the
election, is inherent in every card check campaign!

For example, in an NLRB-supervised, secret-ballot election, the following conduct



has been found to upset the laboratory conditions necessary to guarantee employee free
choice, thus requiring the invalidation of the election: (a) electioneering activities, or even
prolonged conversations with prospective voters at or near the polling place;’ (b)
speechmaking by a union or employer to massed groups or captive audiences within 24
hours of the election;* and (c) a union or employer keeping a list of employees who vote
as they enter the polling place (other than the official eligibility list).

Yet, this conduct occurs in every “card check campaign.” When an employee
signs (or refuses to sign) a union authorization card, he is likely not to be alone. To the
contrary, it is likely that this decision is made in the presence of one or more union
organizers soliciting the employee to sign a card, and thereby “vote” for the union.® This
solicitation could occur during or immediately after a union mass meeting or a company-

paid captive audience speech. In all cases, the employee’s decision is not secret, as in an

? See Alliance Ware, Inc., 92 NLRB 55 (1950) (electioneering activities at the polling
place); Claussen Baking Co., 134 NLRB 111 (1961) (same); Bio-Med. Applications, 269 NLRB
827 (1984) (electioneering among the lines of employees waiting to vote); Pepsi Bottling Co.,
291 NLRB 578 (1988) (same).

* Peerless Plywood Co., 107 NLRB 427 (1953).

S Piggly-Wiggly, 168 NLRB 792 (1967).

® The NLRB’s justification for prohibiting solicitation immediately prior to employee
voting in a secret-ballot election is fully applicable to the situation of an employee making a
determination as to union representation in a card check drive.
The final minutes before an employee casts his vote should be his own, as free from
interference as possible. Furthermore, the standard here applied insures that no party
gains a last minute advantage over the other, and at the same time deprives neither party
of any important access to the ear of the voter.
Milchem, Inc., 170 NLRB 362, 362 (1968). Union soliciting and cajoling of employees to sign
authorization cards is incompatible with this rationale.
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election, because the union clearly has a list of who has signed a card and who has not.

Indeed, once an employee has made the decision “yea or nay” by voting in a
secret-ballot election, the process is at an end. By contrast, a choice against signing a
union authorization card does not end the decision-making process for an employee in the
maw of'a “card check drive,” but often represents only the beginning of harassment and
intimidation for that employee. (One of my former clients, Clarice Atherholt, testified
under oath in Dana Corp., 351 NLRB 434 (2007), that “many employees [in her shop]
signed the cards just to get the UAW organizers off their back, not because they really
wanted the UAW to represent them”). Like Marlene Felter, employees frequently report
harassment and intimidation by union officials collecting signature cards. (Attached as
Exhibit 5 are a small sample of written statements provided by Marlene Felter’s co-
workers at Chapman Medical Center who complained about SEIU’s harassing and
unwanted home visits, which they likened to being stalked. The witnesses’ identities have
been redacted to protect their privacy).’

If done during a secret-ballot election, conduct inherent in all card check

campaigns would be objectionable and coercive and grounds for setting aside the

7 Most card check campaigns are fraught with union coercion, intimidation and
misrepresentations that do not necessarily amount to unfair labor practices. See HCF Inc.,
321 NLRB 1320, 1320 (1996) (union held not responsible for threats to employee by
authorization card solicitor that “the union would come and get her children and it would also
slash her car tires”); Levi Strauss & Co., 172 NLRB 732, 733 (1968) (employer was ordered
to recognize the union even though the Board had evidence of union misrepresentations to
employees as to the purpose and effect of signing authorization cards). In Dana Corp., 351
NLRB 434 (2007), employees testified to relentless harassment by union officials intent on
securing a card majority.




election. For example, in Fessler & Bowman, Inc., 341 NLRB 932 (2004), the Board

announced a prophylactic rule that prohibits union officials from performing the
ministerial task of handling a sealed secret ballot during a mail-in election — even absent a
showing of tampering — because, where “ballots come into the possession of a party to the
election, the secrecy of the ballot and the integrity of the election process are called into
question.” Id. at 933.

But in card check campaigns, the union officials do much more than merely handle
a sealed, secret ballot as a matter of convenience for one or more of the employees. In
these cases, union officials directly solicit the employees to sign an authorization card
(and thereby cast their “vote”), stand over them as they “vote,” know with certainty how
each individual employee has “voted,” and then physically collect, handle and tabulate
these purported “votes.” The coercion inherent in this conduct is infinitely more real than

the theoretical taint found to exist in Fessler & Bowman.

Accordingly, even a card check drive devoid of conduct that may constitute an
unfair labor practice does not approach the “laboratory conditions” guaranteed in a
Board-conducted election. As every American instinctively knows, the superiority of
Board-supervised, secret-ballot elections for protecting employee free choice is beyond
dispute.
II. REFORM OF THE NLRB’S “BLOCKING CHARGE” RULES

I also want to highlight two recent decertification cases that I have been involved

with, to demonstrate the unfairness of the NLRB’s “blocking charge” rules. These rules
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allow unions to delay or even cancel employees’ efforts to hold secret-ballot
decertification elections, yet no comparable procedures exist to halt or delay union
certification elections. If Congress is going to mandate secret-ballot elections, it should
also mandate that the NLRB actually hold those elections and not wrongly and arbitrarily
delay or cancel them at the whim of union officials.

The first case involves Tenneco employees in Grass Lake, Michigan. The UAW
had represented employees at this facility since 1945. But over time, more and more
employees became disenchanted with the union’s representation. The union lost touch
with the employees and declared a disastrous strike in 2005. Many Tenneco employees
resigned from the union and returned to work, and the strike was then marred by union
harassment and picketing of nonstriking employees’ homes.

One brave employee, my client Lonnie Tremain, attempted to exercise his rights
under the NLRA by spearheading two employee-driven decertification campaigns. The
first was filed with the NLRB on February 10, 2006, in Case No. 7-RD-3513. That
decertification petition was supported by 63% of the bargaining unit employees, but the
UAW managed to halt the election by filing unfair labor practice “blocking charges”
against Tenneco, and the NLRB refused to conduct the election sought by 63% of the
employees.

Ten months later, feeling ignored and disrespected by the NLRB, Mr. Tremain and
his co-workers launched their second decertification effort. This time, 77% of the

Tenneco employees signed the decertification petition. Because the NLRB steadfastly
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refused to conduct a decertification election, Mr. Tremain and his fellow employees asked
Tenneco to withdraw recognition of the unwanted union. Based on the overwhelming
employee opposition to UAW representation and the passage of time between the two
decertification petitions, Tenneco withdrew recognition of the union in December 2006.

Of course, the UAW filed new unfair labor practice charges, and the NLRB
General Counsel issued a complaint claiming that Tenneco’s unfair labor practice charges
had tainted the employees’ petition. On August 26, 2011, the NLRB issued a “bargaining
order,” mandating that Tenneco re-recognize the union and install it as the Tenneco
employees’ representative, despite the decertification petition signed by 77% of the
employees. Tenneco, 357 NLRB No. 84 (2011).

Tenneco appealed to the U.S. Court of Appeals for the District of Columbia
Circuit, and Mr. Tremain filed a brief in support. On May 28, 2013, the D.C. Circuit, in a
unanimous opinion written by Judge Harry Edwards, ruled that Tenneco did nothing to
taint the employees’ decertification petition, and that the Board was wrong to issue a
bargaining order to foist the union back onto the employees. (Copy attached as Exhibit
4).

In summary, it took Mr. Tremain more than seven (7) years of uncertainty,
litigation and NLRB “bargaining orders” before he and his co-workers were finally rid of
the UAW. The promise of a secret-ballot election under NLRA Section 9(a) was a cruel
joke to Mr. Tremain and his co-workers, because the NLRB refused to hold any election

based on union “blocking charges” that even Judge Edwards held were completely
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unrelated to the employees’ desire to decertify the union.

A similar story recently occurred in California. Chris Hastings is employed by
Scott Brothers Dairy in Chino, California. On August 17, 2010, he filed for a
decertification election with Region 31 of the NLRB, in Case No. 31-RD-1611. He was
immediately met with a series of union “blocking charges” that the NLRB used to
automatically delay his election, just as the union knew the Board would.

Officially, the NLRB’s rules say this about the “blocking charge” policy
(Casehandling Manual 11730):

The . . . blocking charge policy . . . is not intended to be misused by a party as a

tactic to delay the resolution of a question concerning representation raised by a

petition. Rather, the blocking charge policy is premised solely on the Agency’s

intention to protect the free choice of employees in the election process.
However, such blocking charges are regularly misused by union officials, who know that
the NLRB will permit them to delay — or cancel — the decertification election. Using
these tricks to “game the system,” union officials can remain as the employees’ exclusive
bargaining representative even if the vast majority of employees want them out. Even
worse, the NLRB recently ruled in WKYC-TV, 359 NLRB No. 30 (Dec. 12, 2012), that
compulsory dues must continue to flow to the union even after the collective bargaining
contract has expired, giving union officials even more incentive to “game the system” and
block decertification elections. Indeed, union officials’ desire to block decertification

elections is predictable, as which incumbent would ever want to face the voters (and see

his income cut off) if he didn’t have to?
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In Mr. Hastings’ case, the Teamsters were able to “game the system” and delay the
decertification election — with the NLRB’s approval — for a full year. When the election
was finally held after one year of delay, in August 2011, the union lost by a vote of 54-20.
In effect, by filing “blocking charges,” the Teamsters bought themselves an extra year of
power and forced dues privileges with the connivance of the NLRB.

In conclusion, I urge you to protect the secret ballot, and to make sure that the
NLRB is reformed so that the rules for secret-ballot elections apply fully and equally to

decertification elections as well. Thank you for your attention.
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GLENN M. TAUBMAN
Education: State University of New York at Stony Brook (B.A., Political Science,
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Mulder v. NLRB, 537 U.S. 1024 (2002); Lamons Gasket Co., 357 NLRB No. 72 (Aug.
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TO

FROM

SUBJECT ©

United States Governmemt
National Labor Relations Board
OFFICE OF THE GENERAL COUNSEL

Advice Memorandum

DATE: November 30, 2007
Willie L. Clark, Regional Director
Region 11

Barry J. Kearney, Associate General Counsel
Division of Advice

Rescare, Inc. 518-4001-5000

Case 11-CA-214272 518-4040-0100
518-4040-0100

SEIU Local District 1199 536-2548

Case 11-CB-3727 712-5042-3380
339-2525
920-0150
440-3375

These cases were submitted for advice on several
issues. We concluded that: 1) the Employer did not violate
Section 8{a) (2) by entering intc a neutrality agreement
{EPAR) providing that newly-organized employees will, upon
recognition, be merged into the parties’ existing state-
wide bargaining unit and subject to the state-wide
collective-bargaining agreement; 2) the Union did not
viclate Section 8(b) (1) (A) by refusing its new unit
members’ requests for a copy of the EPA; 3) union
organizers’ statements to two employees that authorization
cards were only for the purpose of getiing more information
invalidated those cards; 4) the Union did not violate
Section B(b) (1} {A} by mistakenly announcing to employees
that it had attained majority status, then promptly
retracting the annocuncement; 5) the Employer and the Union
lawfully placed newly organized bargaining employees in a
state-wide bargaining unit rather than a single facility
unit; 6) the Employer lawfully refused to withdraw
recognition from the Union based on an employee petition
received after the arbitrator's certification of a card
majority; and 7) the International Union is not liable for
the conduct of the Local Union.

FACTS

Rescare, Inc. (the Employer) 1s a naticnal human
services company, employing about 40,000 people nationwide.
The Employer operates facilities that provide suppert to
mentally retarded and developmentally disabled individuals
who are unable to live independently. The Employer and
SEIU Local 1199 (the Union) have been parties to a series
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Cases 11-CA-21422, 11-CB-3727
._2_.

of collective-bargaining agreements covering approximately
1300 employees in certain Employer facilities in Chio and
West Virginia. In 2001, negotiations on a successor
agreement were unsuccessful. The Union struck and
conducted a corporate-wide campaign against the Employer.
In fall 2003, the parties resolved their dispute and
executed successor state-wide collective-bargaining
agreements in Ohio and West Virginia (expiring September
and October 2006, respectively}. The collective-bargaining
agreements covered the terms and conditions of employment
for bargaining units that existed at the time the
respective agreements were executed. Units organized after
the collective-bargaining agreements took effect negotiated
their own separate agreements.

In May 2006, prior to negotiations for successor
agreements, the parties began meeting to discuss the
development of a less acrimonious relationship. Among
other things, the Union broached the concept of a
neutrality agreement and the Employer broached an end to
the Union's negative corporate campaigns. The parties did
not exchange or discuss specific proposals or conduct
negotiations toward a collective-bargaining agreement. On
June 30, the parties executed the "Organizing, Neutrality
and Election Procedure Agreement" (EPA}. The EPA applied
to all present and fulture Employer operations in Ohio and
West Virginia providing services to the mentally retarded,
developmentally disabled, or cther similarly situated
consumers. The EPA provided that upon recognition, "units
organized will be merged into the respective state-wide
collective bargaining units for Ohio and West Virginia, and
the terms of the collective bargaining agreements for the
respective states will thereafter govern the terms and
conditions of employment for the newly organized
employees." It also provided that if the parties failed to
reach successor collective-bargaining agreements in Chio
and West Virginia, the EPA would be void.

The EPA stated that the Employer weculd remain neutral
regarding employees’ decision whether to choose union
representation. It also established precedures for the

1 Herein all dates are 2006 unless otherwise indicated.



Cases 11-CAR-21422, 1i-CB-3727
- 3 -

organizing zones and an organizing timetable by zones.? The
EPR also established guidelines for the parties' conduct
during the Union’s organizing efforts. It provided, inter
alia, that during the life of the EPA neither the Employer
nor the Union would engage in perscnal attacks or
derogatory comments concerning the mission, motivatioen,
leadership, character or representatives of the other; that
neither party would seek to involve external organizations
such as the media, legislators, regulators, or providers in
matters of concern regarding the other without first giving
notice of the specific concern and attempting to resolve
the matter directly with the other party; and that before
filing a complaint with an outside agency against the
other, the parties would raise the concern with each other
in a2 sincere attempt to resolve the matter.

In July, the parties met to negotiate state-wide
successor agreements for Ohio and West Virginia. In
ARugust, the parties reached tentative agreement on both
contracts and in October, they executed the agreements.

The "Union Recognition" sections contained the EPA
language, set out above, providing that any newly
recognized units within the state organized pursuant to the
EPA would be merged into the state-wide bargaining unit,
and that the state collective-bargaining agreement would
apply to those employees.

In September, the Union began its organizing campaign.
On November 29, pursuant to the arbitrator’s certification
of majority, the Employer recognized the Union as the
exclusive representative for Mercer County employees and
absorbed them into the state-wide bargaining unit.

ACTICN

1. The Employer did not violate Section B(a) (2) by
entering into a neutrality agreement providing that newly-
organized employees will, upon recognition, be merged into
the parties’ existing state-wide unit subject to the state-—
wide collective-bargaining agreement

Parties in an existing bargaining relaticnship may
lawfully bargain about subjects that apply to employees

2 The initial EPA provided for an election process requiring
a 55 percent showing of interest that was an alternative to
a formal Board election. On August 31, the parties

modified the EPA to also permit a card check procedure
requiring a 60 percent showing of interest.



Cases 11-CAR-21422, 11-CB-3727
- 4 -

outside the unit if the subject is a mandatory subject of
bargaining for the unit employees.? 1In "each case the
gquestion is not whether the third-party concern is
antagonistic to or compatible with the interests of
bargaining-unit employees, but whether it vitally affects
the ‘terms and conditions’ of their employment."? The Board
applies this principle to the negotiation of after-acquired
clauses, "whereby the employer agrees to recognize the
union as the representative of, and apply the collective-
bargaining agreement to, employees in [facilities] acgquired
after the execution of the contract."s

Where an after-acquired clause applies to employees
who would become part of the existing unit upon a showing
of majority, the clause is deemed to "vitally affect” the
terms of employment of the existing unit and thus be a
mandatory subject.® Thus, in Houston Div. of Kroger Co.,
the employer violated Section B8(a) (5) by breaching a
contract clause that would have added additional stores to
the bargaining unit and applied the contract to those
stores if the unicn cobtained a showing of majority status
at those facilities.’

3 See Rllied Chemical Workers v. Pittsburgh Plate Glass
Company, 404 U.5. 157, 178-179 (1971).

4 1d. at 179.

5 See Pall Biomedical Products Corp., 331 NLRB 1674, 1675
{2000}, enf. den. on other grounds 275 F.3d 116 (D.C. Cir.
2002}).

6 Pall Biomedical Products Corp., 331 NLRBE at 1676; Houston
Division of Kroger Co., 219 NLRB 388, 389 (1975). See
generally Allied Chemical Workers v. Pittsburgh Plate Glass
Co., 404 U.5. at 179; Local 24 of Intern. Broth. Of
Teamsters, Chauffeurs, Warehousemen and Helpers of America,
AFL-CIO v. Oliver, 358 U.S. 283, 294 (1859).

7 The Board interpreted the clause as a waiver of the
employer’s right to demand an election. 219 NLRB at 38B8-H9.
See also Raley's, 336 NLRB 374 (2001) (employer waived
right to insist on election when it signed an after-
acquired clause requiring employer to recognize all
employees working within a certain geographical area as "an
—aAppropriate.-unit!..upon proof.of. majoxrity) Compare

Supervalu, Inc., 351 NLRB Neo. 41, slip op. at (September
2007} (employer did not viclate Section 8(a) (5) by refusing
majority card check recognitien at three new stores despite
the parties' "additional stores" clause, where the new
employees would not become part of the same unit and the
General Counsel did not introduce evidence to support a
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The after-acquired clause need not be included in the
parties’' collective-bargaining agreement so long as it
vitally affects the terms and conditions of the existing
employees. In Pall Biomedical Products Corp., for example,
the Board held that a letter of agreement that extended
recognition (but did not apply the entire contract) to new
units in the same geographic area "vitally affectfed]"
existing employees because the agreement protected against
the erosion of the existing unit’s terms and conditions of
employment and addressed employee concerns that work would
be transferred out of the bargaining unit.® Thus, the
employer violated 8(a) (5) by repudiating the letter of
agreement.

In the instant case, the EPFA provided that newly
organized employees would become part of the existing
state-wide unit covered by the state-wide collective-
bargaining agreement upon a showing of the Union's majority
status. Accordingly, applying Kroger, the application-of-
contract clause was & mandatory subject of bargaining for
existing unit employees and the Employer did not violate
Section B(a) (2) by entering into the EPA with the Union.?

2. The Union did not violate Section 8(b) (1) {A) by refusing
to provide the EPA to organized employees

finding that the "additional stores" clause vitally
affected the terms and conditions of the existing
employees) .

8 331 NLRB at 1676-1677.

® The conduct that the General Counsel deemed unlawful in
Dana Corp., (JD-24-05, 2005 WL 857114 {(2005)), is not
present here. In Dana Corp., an employer and a union
negotiated a free-standing letter of agreement that, in
addition to neutrality provisions, included numerous
substantive terms of employment that generally limited the
gains that the employees might realize at the bargaining
table should a majority of them sign authorization cards.
The agreement was not a product of collective-bargaining at
any of the recognized facilities, did not bear any

could not "vitally affect" those employees' terms and
conditieons of employment. The General Counsel and other
parties have filed exceptions to the ALJ's conclusion that
the letter of agreement was lawful and the matter is
currently pending before the Board.
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Soon after the Employer had recognized the Union as
the employees' exclusive bargaining representative, two
Mercer County employees sent a letter to the Union
requesiting a copy of the EPA. By letter of December 23,
the Union denied the employees’ reguest, asserting that the
EPA was a binding, legal document that the parties had
agreed would not be disclosed to the general membership, to
management, or to the public.

A union's duty of fair representation includes the
obligation to provide employees with requested information
pertaining to matters affecting their employment.l0
Employees are entitled to that information so that they can
ascertain their rights and determine whether they have been
fairiy treated in regard to their terms and conditions of
employment.ll Thus, the Board has required unions to
provide such information as copies of the parties'
collective bargaining agreements,l? grievance forms related
to an employee's grievance settlement,!3 job referral

10 gge Branch 529, National Assn. of Letter Carriers, 318
NL.RER 879, BB1-8B2 (1995) (union breached its duty of fair
representation by refusing to provide employee copies of

her grievance forms); Branch 47, Naticnal Assn. of Letter
Carriers, 330 NLRB 667, 668 (2000}.

11 Branch 47, National Assn. of Letter Carriers, 330 NLRB at
668 (employee could not know whether he would file a
grievance or an unfair labor practice charge until he had
reviewed the overtime list and determined whether he had
been inceorrectly charged with overtime hours or been
treated disparately}); Law Enforcement & Security Officers
Local 40B {South Jersey Detective Agency), 260 NLRB 419,

420 {19B2) (employee could not know whether he was entitled
to medical expense reimbursements until he reviewed the
health and welfare plan).

12 Law Enforcement & Security Officers Local 40B (South
Jersey Detective Agency), 260 NLRB at 420 (the opportunity
to examine the agreement i1s necessary for an employee "to
understand his rights under [the contract] and . . . to
determine the gquality of his representation under them").
See alsc Vanguard Teours, Inc., 300 NLRB 250, 265 (1550)
............................................ (unicn-wviolated-Section.-B.{b)-(l){A)-when union..steward

withheld the collective-bargaining agreement from two
bargaining unit employees).

13 granch 529, National Assn. of Letter Carriers, above, 3189
NLRB at BE82.
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information in the operation of an exclusive hiring hall, 14
copies of the union's health and welfare plan,!% and a union
steward’s list of employee overtime hours used to monitor
the employer’s distribution of overtime work.l® By
contrast, & union has neo duty to provide to employees
information that does not pertain to matters affecting
employment.l?

In the instant situation, we conclude that the Union
was not obligated to provide the EPA to unit employees
because the EFA does not establish any of the Mercer County
employees' terms and conditions of employment, and thus,
ipso facto, the EPA contains no information that employees
need to ascertain their rights or determine whether they
have been fairly treated in regard to their employment.
Most significantly, the collective-bargaining agreement is
clear on its face that the terms and conditions for
existing and newly organized employees are governed by the
collective-bargaining agreement and not the EPA.
Specifically, the contract provides that "any new [u]lnits
within the state organized pursuant to the Organizing,
Neutrality and Election Procedure Agreement shall, upon
recognition of the Union pursuant thereto, be merged into
the bargaining unit for the state, and that the terms and

14 Tptl. Brotherhood of Boilermakers, Local 197, 318 NLRB
205, 205 (1995) (union's duty of fair representation
includes an obligation to provide access to Jjob referral
lists to allow an individual to determine whether his
referral rights are being protected).

15 Law Enforcement & Security Officers Local 40B (South
Jersey Detective Agency), 260 NLRE at 420.

16 Branch 47, National Assn. of Letter Carriers, above, 330
NLRB at 668.

17 3ee International Union of Operating Engineers, Local 12
(Nevada Contractors Association), 344 NWLRB No. 131, slip
op. at 1, 5-6 (2005) {(union only required to turn over
hiring hall information that was relevant to ascertaining
whether hiring hall dispatchers were treating employee
——Ffairly)4+-APWUD-Loeal 434, BLJID, - 28=CB=5b88,..2002.-WL 506338

(NLRE Div. of Judges), slip op. at & (Mar 29, 2002) (union
did not unlawfully refuse toc provide name, address and
telephone number of union's national business agent, where
information was not needed for employee to pursue his
substantive rights).
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conditions set forth herein shall henceforth apply to such
employees."!® (emphasis added).

Further, a careful examination of the EPA itself
reveals that it contains no terms and conditiens of
employment beyond those provided in the collective-
bargaining agreement. Thus, the EPA contains an
application-of-contract clause (providing that upon
recognition, new facilities would be merged into the state-
wide units and that the terms of the contracts for the
respective states would apply}; a neutrality agreement
(providing that the Employer would remain neutral regarding
employees' decision whether to choose union
representation); procedures for the organizing process
(such as the grouping of counties into organizing zones);
and parameters for the parties' conduct during the Union's
organizing campaign (such as that the parties will attempt
to resolve disputes internally before contacting or filing
complaints with cutside entities). Accordingly, inasmuch
as the EPA contains no information pertaining to matters
affecting employees' terms and conditions of employment,
the Union was not obligated to provide a copy of the EPA to
newly organized employees.??

3. Union organizers’' statements to two employees that
authorization cards were solely for the purpose of getting
more information invalidated those cards

ITn Gissel, the Board held that employees should be
bound by the clear language of what they sign unless that
language is deliberately and clearly canceled by a union
adherent with words calculated to direct the signer to
disregard and forget the language above his signature.Z2C

18 Compare National Hockey League Player’s Association, .
Advice Memorandum 2-CB-20453, dated June 30, 2006, p. 15.
funion viclated duty of fair representation when it failed
to provide its members with copies of "confidential side
letters" that were explicitly incorporated into the
collective-bargaining agreement and that contained revenue
information relevant to determining employees' salary
caps) .

19 In investigating cases regarding a union's duty to make
neutrality agreements available upon reqguest to unit

content of the agreement to ascertain whether it contains
information relevant to employees' terms and conditions of
employment.

20 NLRB v. Gissel Packing Co., 395 U.S. 575, 606 (1969).
Although Gissel assessed the validity of signed cards in
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Thus, when dealing with single-purpose cards that
unambiguously authorize union representation, unicn
solicitors' representations to the effect that signatures
are needed to get information or to get an election do not
negate the written language of the card because they do not
amount to a direction to the signer that the "only" purpose
of the card is the one stated by the solicitor and not the
one on the card.?! By contrast, union solicitors’
representations to the effect that the "only" purpose of
the card is to obtain more information or get an election
negate the written language on the card because they amount
to a direction to the signer to disregard the written
language.?2?

In the instant case, in obtaining authorization caxrd
signatures, a union solicitor told an employee that the
card was '"just to get more information," and told another
employee that signing the card did not mean that she was
joining the Union but that it was "only to get more
information."23 Applying the above principles, we conclude
that the Union's representations to these employeses to the
effect that the only purpose of the cards was to obtain
information negated the written language and invalidated
their cards.??

order to determine whether to avthorize an interim
bargaining order, the Board applies the same Gissel
standard to determine the validity of signed cards used to
obtain veluntary recogniticn. See Krcoehler Mfg. Co., 243
NLRB 172, 184 (1979).

21 petion Auto Stores, Inc., 298 NLRBE 875, 881 (1550},
citing Montgomery Ward & Co., 288 NLRB 126, 128 (1988).

22 gee Montgomery Ward & Co., 288 NLRB at 162-163, 166
(statements that cards were only for the purpose of getting
information about the union or only for the purpose of
obtaining an election invalidated the cards because the
solicitor represented that the employees could ignore the
language on the face of the card or that the cards were for
a purpose other than indicated by the language).

23 We agree with the Region that the card signed by employee

the purpose of the card was solely tc obtain more
information.

24 After discounting the two invalidated cards, the EPA’s
requisite 60% of employees chose unicnization.
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4. The Union did not violate Section 8(b) (1) (A) by
mistakenly announcing to employees that it had attained
majority status, then promptly retracting the announcement

A union violates Section 8(b) (1) (A) when it provides
misinformation to employees that tends to coerce them in
their decision regarding whether to choose union
representation.?3 With respect to the signing of membership
applications, the coercive potential of misinformation
suggesting that a majority had already signed cards would
be the tendency to persuade emplogees that not signing a
membership card would be futile.?

In the instant case, on November 7, after the Union
had begun organizing the Mercer County employees, it
inadvertently sent the employees a premature "welcome”
packet indicating that a majority of employees had selected
the Union. On November 14, upon realizing its mistzake, the
Union sent the employszes a letter rescinding that "welcome"
and informing them that they still had not reached majority
status. Although three employees signed cards during that
one week interval, the Union never sent thecse cards to the
arbitrator.

Applying the above principles, we conclude that the
Unien’ s welcome packet did not violate Section 8(b} (1) (&)
because the Union immediately informed employees that they
had not reached majority status, the mistake had no effect
on computaticn of the Union's majority, and there is no
evidence that the misinformation tended to coerce employees
in their decision regarding whether to choose union
representation.

25 5ee, e.g., Monfort of Colorado, 256 NLRB 612, 613 (1981)
{(union violated Section B{b) (1} (AR) where organizers'
statements to employees misleadingly indicated that the
union was already their bargaining agent and ied them to
beliieve that signing a card was a mere formality). Compare
Montgomery Ward, above, 288 NLRB at 129 (misrepresentations
inflating the number of other employees who had already
signed cards did not invalidate the cards where they were
unaccompanisd by coercive statements and did not amount to
a union scheme to misrepresent union support).

26 See UFCW 1099, 9-CB-9524, Advice Memorandum dated 1997
{no 8(b) (1) (A) violation where no coercion was found and
there was conflicting evidence as to the importance of the
misinformation in employees' decision to authorize the
union) .
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5. The Employer and the Union lawfully placed newly
organized employees in a state-wide bargaining unit rather
than a single facility unit

The Board does not apply a single-facility presumption
when parties to an existing multi-facility collective-
bargaining agreement agree to absorb newly organized
facilities into that multi-facility bargaining unit.?7 1In
the instant case, the Union and the Employer are parties to
an existing multi-facility ccllective-bargaining agreement
and have mutually agreed to absorb the newly organized
facilities into that multi-facility bargaining unit.
Accordingly, no single-unit presumption exists and the
parties lawfully placed the newly organized employees into
the state-wide bargaining unit.

6. The Employer lawfully refused to withdraw recognition
based on an employee petition received after the
arbitrator's certification of a card majority

2 union enjoys an irrebuttable presumption of
continuing majority status for one year after it is
certified.?® Where an employer extends voluntary
recognition to a union, & comparable presumption of
majority status arises and continues for a reasoconable
period of time.2? The irrebuttable presumption of
continuing majority status also attaches for the duration
of a collective-bargaining agreement.39 Thus, in Parkwood

27 See Kroger Co., 219 NLRB at 389 (employer waived right to
insist on election where it agreed to include employees in
existing multi-facility unit pending majority support);
Raleys, 336 NLRB at 374 (same).

28 prooks v. NLRB, 348 U.S. 9§, 104 (1954).

2% Tn Dana, however, the Board reversed its recognition-bar
doctrine pertaining to voluntary recognition and held that
an employer's voluntary recognition of a labor organization
does not bar a decertification petition that is filed
within 45 days of the notice of recognition. However, the
Board also held (slip op. at 14) that it would apply the
revised recognition-bar regquirements prospectively only, to
voluntary recognitions that postdate the Dana decision. 1In
any event, Dana only removed the bar to an election (i.e.,

majority status.

30 1 Torito-La Fiesta Rests. V. NLRB, 929 F.2d 490, 492
(9"" Cir. 1991); Tinton Falls Conva. Ctr., 301 NLRB 937,
939-940 (1991).
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Development Center, Inc., the conclusive presumption of
majority status during the life of a collective-bargaining
agreement barred an employer from withdrawing recognition
from the Union before expiration of the contract,
notwithstanding evidence of a loss of majority.31

in the instant case, the Employer recognized the Union
as the execlusive bargaining representative of the Mercer
County employees based on a November 29 arbitral
certification of card majority. On about December 21, the
Employer received a petition signed by 77 Mercer County
employees seeking to withdraw recognition from the Union.
Bpplying the above principles, we conclude that on November
29, an irrebuttable presumpticn of majority status attached
to the Union, based both on the Employer’'s extension of
voluntary recognition to the Union, and on the absorption
of the Mercer County employees into the state-wide
collective-bargaining agreement. Accordingly, the Uniocn's
irrebuttable presumption of majority status precluded
reliance on the subsequent petiticn to withdraw
recognition.

7. The International Union is not liable for the conduct of
the Local Union

As discussed above, we have concluded that there is no
merit to the allegations that the Local Union engaged in
unlawful Section 8(b) (1) (A} conduct (i.e., by refusing to
provide the EPA to organized employees, by mistakenly
announcing that it had attained majority status, or by
placing newly organized employees in a state-wide
bargaining unit). Thus, there was no unlawful conduct for
which the International Union could be liable. 1In any
event, the International Union is not the 8(a)
representative of those unit members, was not a party to
the negotiations regarding the EPA or the state-wide
collective-bargaining agreements, and did not participate
in, authorize, or ratify the Union's conduct. Accordingly,
the International could not be liable for the Union's
actions.

31 347 NLRB No. 95, slip op. at &, fn. 9 (Rugust 2006)}. See
also Auciello Iron Works v. NLRB, 517 U.S. 718 (1996) (a
....u.n.i.oﬂ...!...s......a.eGept.a..nee of-an emp.}_@yer! ..... e Outstandingcontract .................................................... .
offer precludes the employer from raising a good faith
doubt of the union's majority status based on events
occurring after the acceptance. Thus, the employer's good-
faith doubt based on subsequent events is not available to
defend & refusal to execute a valid agreement or a
withdrawal of recognitiocn).
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When laws cease to operate as intended, legislators and scholars tend to propose new
laws to replace or amend them. This Article posits an alternative: offering regulated
parties the opportunity to contracinaily bind themselves to behave ethically. The perfect
test case for this proposal is lnbor law, because (1) labor Iaw has not been amended for
decades, (2) proposals to amend it have failed for political reasons and are focused on
union election win rates and less on the election process iself, (3) it is an area of law
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means of self-regulation derived from comract are more likely to be effective when
parties have ongoing relationships like those between management and labor
arganizations. The Article explains how the current low and proposed amendments fail
because they focus on fairness as a function of union win rates, and then owlines a plan
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INTRODUCTION

A formidable body of literature and a growing set of empirical
research confirm that people obey the law for a hosl of reasons
independent from a positivist rationale of obeying for the sake of
obeying.' Rationales offered inctude instrumental,’ social/relational,’ and

1. See, e.g., Tom R, Tvier, Wity PeorLe Oney tHE Law (2o06); Kent Greenawalt, The Naniral
Duty to Obey the Law, By Micu. L, Rev, 1 (1085); see also Patnicia Ewick & Susar 8. Siwnev, The
Common Prace oF Law (1g98).
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moral.’ Recent research on contractual obedience suggests that morally
framing an obligation to perform as contractually obligated yields greater
likelihood and magnitude of performing an undesirable task as compared
to framing the reguest to obey the same contract in terms of a legal
threat." While extralegal effects like this are well recognized and, in some
instances, may be more powerful than law by itself as a means of affecting
behavior,’ to the Authors’ knowledge, they are not incorporated into plans
for legal reform. That is, if tort law is broken, legislators and scholars
most often suggest revising tort laws, not crafting nonlegal incentive
structures like relational, social, or moral constraints that operate
independently from the law or in conjunction therewith, We suggest
doing just that as a means of reforming labor law. Specifically, we
propose incorporating a set of moral’ principles embodied in a contract to
which union and management would both be incentivized to agree,
which would make the process of certifying unions as agents of collective
bargaining significantly fair and would result in a less costly
administrative system.

Labor law is the perfect test case for such a proposal. Labor law
involves state regulation of a tripartite relationship among labor

13449-01 (200y) (presenting an instrumental view of contracts); Tess Wilkinson-Ryan, Da Liguiduted
Damages Encourage Breach? A Prychological Fxperiment, 108 Mica. L. Rev. 633, 635 {2010)
{describing the economic prediction of human behavior as one in which an individunl will breach n
contract i breaching yields an extra dollar enrned); see alsp Simeon Djankov et al., Courss, 118 Q..
Econ. 453, 454-57 (3003) {exsmining the cost of evicling tenants as o funclion of whether a judicial
system is bused on eivil law or common Eiw).

3. Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approuch 1o Law and
Economics, s Svan. L. Rev. 1471, 1473-74 (toup8) (using sociological and social-psychological
literature 1o exphiin behavioral economies in kaw); Stewart Mocaulay, Non-Contraciual Relations in
Business: A Prefintinary Snudy, 28 AM. Soc. Rev. 55, 61-62 (1963) (finding that parties in the sulomobile
industry rely more heavily and often on relational grounds for enforcing contructs than on legsl sunctions
contnined therein). See generafly Tom R. Tyler, The Psyehology ef Legitimacy: A Relational Perspective
on Voluntury Deference o Authorities, 1 PERSONALITY & Soc. PsycHe. REV. 333 (19y7).

4. See pgenerolly Zev 1. Eigen, When and Why Individuals Obey Form-Adhesive Contracts:
Experimental Evidence of Consent, Complionce, Promise and Performance, 41 1. LeGan STup.
{lorthcoming 1013}, svailable at hitp:/fssm.com/abstracl=1640245; Yuval Feldman & Doron Teichman,
Are All Contructual Obligations Created Equal?, 100 Gro, L. § (20t1); Tess Wilkinson-Ryun &
Joaathan Baron, Moral Judgment and Moral Henristics in Breaci of Contract, 6 1. EMmRICAL LEGAL
S1UD. 405 {3000).

5. Eipen, supra note 4 (manuscript at 23).

6. Id.

7. We use the term “moral” throughout this Article loosely. As noted by others, there is lack of
convergence ameng scholars on whal is meant by “morals,™ “ethics,” or *values™ broadly. See, e.g.,
Steven Hitlin & Jane Allyn Piliavin, Valies: Reviving a Dormant Concepr, 30 ANN, Rev. Soc. 359, 360
{2004). For the purposes of this Article, it is unnecessary 1o distinguish omong the various
concepiualizations and operationalizations of the term. We mean simply 10 refer w the set of
consiraints on behavior derivitive {from one’s sense of obligation based on communal norms of
acceptable behavior; ideals about desirable characteristics, states, or actions; or evaluative beliefs on
how 1o orient vurselves in contemporary life. Short of picking an unnecessary etymological fight for

which-the-Authors ore-woefully-unprepared; we-use this-lerm as-a-synihetic-col ch-nll-of-deinitions:



6ol HASTINGS LAW JOURNAL [Vol. 63:695

organizations, employers, and employees. The interrelationship among
these actors may be legally constrained, but ultimately, most of the
means of enforcement already lie in nonlegal, quasi-legal, and informal
mechanisms, perhaps more so than in many other areas of law.” By
comparison, a dispute about how much federal income tax one owes will
be resolved directly between the state and the individual, with the tax
code as the legal standard indisputably relied upon by all. Unions and
employers routinely rely heavily on their ongoing relationships to resolve
legally valenced disputes (like employment discrimination) informally,
leveraging the power of the parties’ ongoing relationship to fashion
remedies all can accept.” Labor law, therefore, has a built-in, preexisting
basis for nonlegal compliance that heavily leverages the parties’
collective set of norms of behavior, reciprocity, morality, fairness, and
justice. Additionally, labor law is ultimately a means of facilitating
parties’ self-regulation via conrract. Contract is deeply rooted in morality,
social constraints, and norms of fairness and reciprocity, such that
proposing extralegal ways of self-policing them may be more effective
than purely legal means. These two factors make labor law an ideal space
in which to test the Authors’ extralegal reform hypotheses.

Before suggesting this reform, it is necessary to explain why such
(perhaps) seemingly drastic reform is necessary. To do so, this Article
asks two questions: Are the rights to be represented by a union and to
collectively bargain with employers over wages, hours, and terms and
conditions of employment worth saving, and, if they are, what is the best
way 1o go about saving them? Considering the shocking [ack of change to
labor law since the passage of the National Labor Relations Act
(“NLRA")" in 1935 relative to the steadfast and voluminous changes to
other laws regulating the workplace passed since that time," labor law
reform is considered by many to be long overdue.” However, labor law
reform has been a failed promise under the previous two Democratic
administrations, and likely will be under the current one as well,

8. See Cynihin L. Estlund, The Ossification of American Labor Law, 102 Corum. L. REv. 1527,
1532 (2002); Eric A. Posner, The Regniorion of Groups: The Influence of Legat and Nonbegol Sanciions
on Collective Action, 63 U. Cin. L. Rev. 133, 181 {19g6).

u. See Duvid Charny, Nonfegol Sunctions in Commereial Relationships, tog Harv, L. Rev. 373,
418 {1g9g0).

10. Pub. L. No. 74-198, 49 S1al. 449 (1y35) (codified ns amended at 2y U.5.C. §§ 151-6y (201).

11. Kutherine Van Wezel Stone, The Legacy of Industrinl Pluralism: The Tension Benveen
Individual Employment Rights and the New Dval Collective Burpaining Sysiem, 59 U. Cin. L. Riv. 575,
584-u3 (1992).

14 See, eg., WiLuiam B. Goup IV, Acenpa ron Rerorm: Tue Fusure ofF EMPLOYMENT
RELATIONSHIPS AND THE Law g {(1993); Sumuel Estreicher, Freedom of Contract and Leber Law
Reform: Opening Up the Possibilities for Value-Added Unionism, 71 N.Y.1. L. Rev. 827, 828 (1996);
Roger C. Harlley, Non-Legisiative Lobor Lew Reform and  Pre-Recognition Labor Newrality
Agreements: The Newest Civif Rights Movement, 22 Benkerey J. Emp, & Law. L. 36y, 3749 n.8 (2001);

Joel Rogers; Reforming U:S-Labor Relations; 6y Car-Kent- L Revey7:97-41993):
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President Carter proposed sweeping reform, including shortening the
time for union elections, standardizing the rules for defining bargaining
units, and increasing the penalties against emplayers who violate the
law." Carter’s proposed reform lost on the Senate floor." President
Clinton proposed prohibiting employers from permanently replacing
striking employees.” This proposed reform ended with the midterm
elections of 1994. President Obama announced plans for the most
aggressive labor law reform of the three presidents: the Empioyee Free
Choice Act (“EFCA™).” Under EFCA, an employer would have to
recognize a union as the exclusive agent of the employees for collective
bargaining over terms and conditions of employment if the union

13. Labor Reform Act of ty77, 5. 1883, gsth Congress (1977). The following is an excerpt from a
July 18, 1977, speech President Cavter made 1o Congress:

An election on union representation should be held within a fixed, briel period of time after

u teguest for un election is filed with the Board, This period should be as short as is

wdministratively feasible. The Board, however, should be allowed some additional time 10

deal with complex cases.

The Board should be instrucied to establish elear rules defining sppropriste bargaining

units. This change would not only help to streamline the time-consuming, case-by-case

procedures now in effect, but would also allow labor and management 10 rely more fully on

individunl Board decisions.

When employers are found to have refused to bargain for a first contract, the Board should

be ubie 10 order them 10 compensate workers for the wages that were lost during $he period

of unfair delay. ...

The Board should be avthorized 1o award double back-pay withoul mitigation to workers

who were illegally discharged before the initial contract. This flat-rate formula weuld

simplify the present time-consuming back-pay process and would mare fully compensate

emplovees for the real cost of a lost job.

The Board should be authorized to prohibit a firm from obtaining Federal coniracts for a

period of three years, if the firm is found 10 have willfully and repeatedly violated NLRB

orders. Such o debarment should be limited to cases of serious vielations and should not
offect existing contracts. ...

.. .. The Board should also be reguired 1o seek preliminary injunctions against certain

unfair labor practices which interfere seriously with employee rights, such as unlawful

discharpes.
James Eark Carler, President of the 1.8, Labor Law Reform Message to the Congress Trunsmitting
Proposed Eegislation (July 18, 1977), available at httpdiwww.presidency.ucsb.edu/ws/?pid=7821.

14. On June 23, 1978, Senate Bill 1883 (renumbered §. 2467), was recommitted to the Senate
Human Resources Committee and did not reemerge, 124 Cong. Rec, 18303400 (1978).

15, Cesar Chavez Workplace Fairness Act, H.R. §, 103d Cong. {1993). The bill was passed in the
Hause of Representatives but died in the Senate.

16, In o last-ditch eflfom 1o effecieate some form of labor reform, President Clinton instituted an
Executive Order prohibiling government coniracts with employers who permanently replaced siriking
warkers. Exec. Order No. 12984, 0o Fed. Rep. 13,023 {(Mar. B, 1955). The Executive Order was
overturned by the D.C. Circuit on the grounds that 31 was preempted by the NLRA, which guarantees
employers the right fo replace siriking workers. Chamber of Commerce of the U.S. v. Reich, 74 Fd
1322, 1339 (B2.C. Cir. 1996).
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presented the employer with “authorization cards” signed by employees
stating that they want the union to represent them.” Essentially, this
authorization-card method {or obtaining recognition would supplant the
secret-ballot election whereby unions petition the National Labor
Relations Board (“NLRB™)” asking that the unit of employees they seek
to represent vote for or against the union some thirty or more days
following the petition, typically after both the employer and the union
campaign for their votes.” Under EFCA, the penalties for violations of
the NLRA and related statutes would triple,” and parties that did not
reach a first contract within 120 days would be forced to submit their
proposals to interest arbitration.” Like with President Clinton, the
midierm elections of President Obama’s first term have, for all intents
and purposes, terminated the possibility of lepislative labor law reform,
especially as sweeping as EFCA promised to be.” Labor law reform
under President Obama, however, is not dead. Instead, the Obama
administration’s NLRB™ has the power and, seemingly, the desire, to
promulgate rules and hand down decisions that could satisfy organized
labor's most pressing goal: increasing union membership by making it
easier to organize.

1t is understandable why labor seeks to increase union density in the
U.S. At its height in the mid-1g50s, organized labor represented about
35% of the U.S. workforce.” That percentage has declined steadily since
that time, to 11.9%.° In the private sector today, only 6.9% of the

18 fd §a.

1. The NLRB was established by the National Labor Reletions Act of 1y35, 20 US5.C. §153
(ze10). The NLRB is made up of five members appointed by the President for stappered fve-year
terms. fd. § es3(a).

a0, 8, 560§ 2(a).

a1 S G 4(b)(1)

as. fd. §4. Interest arbitration, traditionally used in the public sector, would result in an
arbitrntor deciding the wages, hours, and terms snd conditions of employment for privile-sector
employees ant employers.

a3. The Democrats [ost their majority in the House in 2010 and now are not close to the sixty
voles needed in the Senate.

a4. Traditionalky, the NLRB consists of three members of the President’s party and two members
of the parly not in power. Wieriam B, Gouro Y, Lanonen Revamions: Law, PoLimics, aNp THE
NLRB—A Memms 54 [2000). When President Bush left office, the NLRB had only two members.
Currently, there are four members, three of whom are Democrats, See Board Memtbers Since 1933,
NLRB, htip/fwww.nirb.goviwho-we-nre/board/bonrd-members-1g35 (last visited Feb. 14, 2012).

25, PauL OSTERMAN EF AL, WORKING IN AMERICA: A BLUEMUNT For THE NEwW Lanor MARKET 40
{2001}

a6 Barry T, Hirsch & David A, Macpherson, Union Membership, Coverage, Density, and
Emplavinent  Among Al Wage  and  Satary  Workers,  1973-2010,  URIONSTATS.COM,
hitp:ffwww.unionstats.com (follow “luml™ hyperlink located below “All Wage & Salary Workers”™)
Uats1 visited Feb. 14, 2002 see also News Release, Drion Members— 2011, Buneau Lan. StaT. (Jan. a7,
a012), hitpfiwww. bls.povinews release/pdffuniona.pdl (reporting an 11.8% union membership mte in

the 1LSin-atn1),
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workforce is unionized” —the approximate level just before the New
Deal. What is unclear is whether labor law reform aimed at increasing
union density is good for the U.S. economy, goed for employees, good
for employers and their customers, and whether employees ultimately
want to unionize. Union leaders often answer these questions swiftly and
definitively. According to organized labor, unionization benefits
employees, customers, and the U.S. economy, and therefore should be
encouraged whether employers like it or not.™ With regard to employee
choice, organized labor contends that nearly all employees wanl to be
unionized (or at least would want to be organized once the benefits of
unionization are explained), and only reject unions in secret-ballot
elections because the orpanizing system unfairly favors employers by
allowing companies to get away with coercing and intimidating
employees.™ Underlying these claims are some assumptions about the
continued need for and utility of unionism in contemporary workplaces
in the U.S. This Article evaluates these critical assumptions, addresses
the most recent labor law reform attempt embodied in EFCA, and
explains how an alternative reform approach endorsed by the Authors
relies less on normative assumptions about whether unions should regain
their dominance or should be allowed to continue to wither, and more on
an essential underlying feature of modern liberal democratic theory: the
right to freely elect one’s representatives or to remain free from
representation. The proposed reform also departs from pure reliance on
legal amendments, shifting to reliance on unions’ and employers’ joint
and symbiotic reciprocity and collective moral obligation as a means of
leveraging enforcement that theoretically could result in a greater
likelihood of election results that closer accord the ultimate preferences
of employees and in lower administrative costs of enforcement.

27. Hirsch & Macpherson, supra note 26 (follow “himl™ hyperlink located below *Privale
Sector™).

8. OstEaMaN, supra nole 25, af 40,

ag. Ser, eg., Unions Are Good for Business, Productivity and the Economy, AFL-CIOQ,
hitp:twww.ailciv.orgffoinaunton/why/uniondifferencefuniondiffB.efm (last visited Feb. 14, 2012); see
ulso HARLEY SHAIKEN, CTR. FOR AM. Procuess, Tie Hicn Roap 1o a Compenimive Economy: A Labor
Law Stratecy (aooq) (arpuing thal unionization benefits the eeconomy and productivity, and
advocating for card-check nuthorization apsinst elections).

30 See, e.p, Craip Becker, Democracy in the Workploce: Union Represestation Electinns and
Federal Labor Law, 77 Minn. L. REv. 495, 546-000 (1993} {advocating against employer [ree speech in
union elections and arguing that the existing process is wildly biased in favor of emplovers); Rofael
Gomez & Merley Gunderson, The Experience Good Model of Trade Union Membership, in Thg
Crancing RoLE oF Unions: New Forms oF REPRESENTATIGN g2, 108 {Phanindra V. Wunaava ed.,
2004} (concluding that the benefits of unions are opague (¢ nonunion members); Ieractive Map:
Unions Are Good for Workers ond the Economy in Every Stae, Cti. ror AM. PROGRESS AcTION Funp
(Feb. 15, 2009), hupdiwwwamericanprogressaction.orgfissues/aong/o2funions_workers.html [hereinafter

Uion-Map|:
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Part I reviews research on the effects of unionization on employees
and employers to address the question of whether a primary goal of
national policy should be to abolish unions, champion their resurrection,
or perpetuaie the status quo. We conclude that existing scholarship does
not support either abolishing or championing unionization, but that the
status quo deserves to be revisited because the focus of advocates for
reforming the current system is on win rates, and not sufficiently on
employee choice. Part IT then sets out a fair sysiem maximizing employee
free choice to unionize or not. Fairness ought not be defined exclusively
by results, as in a distributive-justice-focused approach in which a high
union win rate equals a fair system and a low union win rate equals an
unfair system. Instead, we posit that a fair system is one that maximizes
employees’ opportunities to make fully informed choices free of coercion
or intimidation-embodying a procedural-justice focused approach. Part
111 analyzes the current systems in use and being proposed and finds that
neither the status quo nor proposals by legislators or the NLRB satisfy
our conceptualization of procedural-justice focused fairness. Part 1V
outlines a system that does satisfy our standard of fairness by capitalizing
on extralegal behavioral norms derived in part from the long-standing
moral principle of “living up to one’s word.” This would result in a
system with greater self-regulation by the parlies, lower administrative
costs, and greater opportunity for employees to exercise their rights to
vote for their representatives or to vole not to be represented in the
workplace based on more complete information, free from coercion and
intimidation. We conclude by discussing the implications of adopting the
proposal advanced, and opportunities for extending it to other areas of
fnw.

1. AR EMrLOYEES AND EMPLOYERS BETTER OR WORSE OFF
WHEN ORGANIZED?

Unions may be assessed by how they impacl the U.S. economy,
employees, employers, and customers or recipients of the goods and
services provided by organized workplaces. The ullimate question of
whether the U.S. cconomy is better off with greater union density is
complex and beyond the scope of this Article. Organized labor,
industrial-relations theorists, and some academics, however, believe that
unions are a net positive for the economy and that greater union density
correlates linearly with improved economic prosperity.” According to

35 See generatly Broce E. Kaufman, Jehe R, Commons and the Wisconsin School on Indusirial
Relations Straregy aud Policy, 57 Inpus, & Lan, REL REv, 3, 5-7 (2003) {discussing she early views of
John R, Commens, & prominent institwtionalist in the industrial-relations scholorship tradition, who
came 10 believe that trade unions could imprave the conditions of laboring people by using the “device
of the common rule™ and collective bargaining 1o “stabilize labor markets and equalize bargpining

power;while-ulso-using-methods-of - collective- voice-10-repliee-indusirisk- autocracy-with-industeial
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organized labor, unions consistently pravide higher wages and greater
job security.” This in turn “primes the consumption pump” and increases
demand for goods and services.™ Increased demand requires employers
to increase supplies of goods and services, which creates jobs {and
therefore decreases unemployment) and increases GDP.» To support
this contention, labor points to the 1950s as a time of unprecedented and
subsequently unmatched growth in unionization, union density, parity
between rich and poor, and economic prosperity. This argument has
appeal, but may be too simplistic. In the 1950s there was no real threat of
foreign competition fo U.S. employers, particularly those in heavily
unionized workplaces.” Europe and Japan were slowly recovering from
the devastation of World War 11, and the rest of today’s current and
rising powers were still developing. Moreover, 1950s transportation and
information systems obviously impeded foreign competition.™ Finally,
the U.8. had seemingly unlimited natural resources. Thus, while it makes
sense to credit unions with increasing wages, reducing the gap between
rich and poor, and increasing consumers’ purchasing power, one could
argue that high costs of unionization forced U.S. manufacturers fo
produce their goods outside of the U.S. and, thus, instead of being a
solution lo America’s economic woes, unionization was the cause. The
positive union effect might have been short-lerm and conditional on
historical context. Regardless of whether unionization is a reason for
some of America’s trade and economic woes, it seems naive to argue that
the solution to America’s struggles in this global economy, where the
11.S. has exporied the vast majority of its manufacturing io reduce costs,
is to increase wages through unionization. On the other hand, the
argument that the gap between rich and poor depletes the middle class
and reduces GDP because capital remains with the wealthy instead of
being dispersed to those who will put the money back into the economy
is very appealing.

There is ample academic literature devoted to whether employees
are better off when unionized. The general conclusion is that employees
are better compensated but less satisfied” An ecarly empirical
examination of the impacls of unionization in the workplace begins with

democracy”).

32. See David Madland & Karla Walter, Uniions Are Good for the American Econonty, Crr. Fan
AM. Procuess Action Fusn (Feb. 18, 2oog), hitpd/www.americanprogressaction.orgfissues/zoogios/
elea_fectshieets.iniml; see afso Union Map, stipru note 3o,

33. See Madlund & Walter, sipro note 32,

34 Nl

15. See, e.g., Williwn G. Shepherd, Ceuses of Increased Competition in the U.S. Econnmy, 1930-
1080, 64 REv. Econ. & STaT. 613, 6G2u-22 & 1bl.g (19823).

36. Michael E. Torter, Competition in Global Indusiries: A Conceptial Framewaork, in
CoMPETITION IN GLOBAL IRDUSTIIES 15, 42-45 (Michael E. Porer ed., 1986}

37:-RiciarD-Br FREEMAR-&-J AMES -1 MEDOEF-WHAT- Do-Unions Do T-au-2-(1984):
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the observation that “unions alter nearly every . .. measurable aspect of
the operation of workplaces.™ This study has been credited as the first
to stimulate scholarly interest in how unions affect factors beyond wages,
including satisfaction, productivity, business profitability, investment,
and the economy.” Labor-relations scholars have since endeavored to
uncover unionism’s effects on these various aspects.

While unionization resulls in an increase in wages,” it does not come
with a concomitant increase in productivity, and therefore the increased
salary expense reduces employer profit.” For example, a 2004 study of
thirteen years of operating, financial, and employment data for major
airlines found union-imposed wage increases correlated with decreased
employee productivity, decreased airplane productivity, and overall
decreased operating margins.” Interestingly, the study found that the
“quality of labor relations” was a significant control variable.” Sandra
Black and Lisa Lynch confirm this dimension.” In their analysis of a
national survey of businesses, they found that firms with traditional
labor-management relations hiad significantly lower productivity than did
nonunion firms.® However, when controlling for the presence of certain
employee-empowering practices {for example, tatal quality management
and profit sharing), the impact of unionization on productivity dwindled
to statistical insignificance.” Similarly, Harry Holzer analyzed a 1982

38, fd.atag.

3g. See James T. Benneit & Bruce E. Koufman, Whar Do Unions Do?: A Twenty-Year
Perspective, 25 1, Lan, RES. 339, 339 (2004); Barry T. Hirsch, Whar Do Unions Do for Ecoromic
Performanee?, 25 1. Lav. Res. 315, 415 (2009).

. That uaionization increases wages is penerally accepted among scholurs. See FEEMAN &
MEDOGEF, supra nole 37, a1 2o (finding that unionization results in increased wapes and frinpe benefils);
David G, Blanchflower & Alex Bryson, Whar Effect Do Unions Huve an Wages Now and Wonld
Freeman and MedoJf Be Surprised?, 25 1. Lan. Res. 383, 406-07 (2004) (finding that unionization does
not increase wages as much as it did in the 1970s but that 1the wage premivem is substanisl).

41. See John T. Addison & Barry T. Hissch, Union Effecis on Productivity, Profits, and Grooth;
Hasx the Long Run Arrived?, 7 1. Lan, Econ. 72, 02 {198y) (reviewing seversl studies and concluding
thal, on average, unionization is associated with deereased productivity); Hirsch, supra note 3y, at 430-
31 (reconciling i number of studies snd concluding that unionization does not increase produciivity,
and thus that the increased wages may result in decreased profitability); cf. John T, Addison, The
Deternrinauy of Firm Perfonmance: Unions, Works Councils, and Employee Involvemeny/High-
Performance Work Practices, 52 Scor. . PoL. Ecos. 406, 410 (2005) (finding the smail positive effect of
unionization un productivity unable to compensate for the increased wape expense), Bur see Christos
Doucouliapos & Patrice Laroche, What Do Unions Do 1o Productivity? A Meta-Analysis, 42 Inpus,
REL. G50, fif2 (2003) (reparting results of o meta-regression analysis that found o peutral or positive
effect of unionization on productivity, especislly in manufaciuring).

42, Jody Heller Gittell et al., Mutind Gains or Zero-Sum? Labor Relwions and Firm Performance
int the Airline Indusiry, 57 Inpus. & Lap. REL. REv. 163, 17477 & tbl.3 (2004).

43. Md.

44. Sundra E. Black & Lisa M. Lynch, Heow to Compere: The Impact of Workplace Practices amd
Infernation Technology on Produciivity, 83 REv. ECON. & STAT. 434, 444 (2001).

45. Id.

whrddratg oy
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survey of firms, finding the nepative effect of wage increases on profit
was greaier if a union imposed the wage increase than if the firm itself
imposed the increase.”

Despite higher wages, union workers tend to report lower job
satisfaction than nonunion workers. Richard Freeman and James Medoff
synthesized a broad range of research and concluded that, while
unionization results in higher wages and fringe benefits, it also correlates
with decreased employee satisfaction, especially with respect to working
conditions and relationships with management.” Similarly, a 1983
national survey found that unionized workers reported higher
satisfaction with pay than did nonunion workers, but lower satisfaction
with respect to work duties, coworkers, supervisors, and promotions,
leading to lower global satisfaction ratings.”

Scholars have posed a number of theories to explain this apparent
paradox, including that: (1) “unions galvanize worker discontent in order
to make a strong case in nepotiations with management”;” (2)the
grievance and negotiation experience primes employees to perceive
negative conditions more saliently;” (3) dissatisfied union workers
continue working under conditions where their nonunion counterparts
would quit, thereby self-selecting out of the datasel™ (the “exit-voice”

47. Harry 1, Holzer, Wages, Erployer Cosis, and Employee Performance in the Firm, 43 INous. &
Lan. REL. Rev. (Sreciac Issug) 147, 161-163 (1ogn). Empirienl studies have uncovered manifold other
disadvaniages that employers suffer as a result of unionization. See, ¢.p., FREEMAN & MEDOFT, sipra
note 37, o1 2t (less overall flexibility in business operations); Addison & Hirsch, supra note 41, at gy
(reduced investment in physical capitat and research and development); David J, Flanogan & Satish P
Deshpande, Top Management’s Perceptions of Changes in HRM Practices After Union Elections in
Smadl Firms: Implications for Building Competitive Advaniage, 34 1. Smadl Bus, ManT, 23, 20-33 &
1bl.g (1996) {reduced sbility to implement “innovattive” human-resource policies, such as merii-based
promation and compeasalion and internal recruiting); Hirsch, supra nele 3y, al 436 (reduced
investment in physica] enpital and research and development).

48. FreEmaN & MEDOFF, supri note 37, 0l 2t,

49. Chris 1. Berger et al., Effecs af Unions en Job Satisfoction: The Role of Work-Related Values
and Perceived Rewards, 32 Onrc. Benav, & Huom, PERFORMANCE 28y, 304, 308, 310, 314 (1983); see also
Tove Helland Hammer & Ariel Avpar, The Impact of Unions on Job Sutisfuction, Organizationnl
Commitment, ond Turnover, 26 1. Lan, RES. 241, 257 (2005} (synthesizing job-satisfaction research and
concluding that the negative impact on satisfaction s explained by dissalisfaction with job quality,
supervision, and the mbor-management relstions climate); Charles A. Odewshn & M.M, Petty, A
Compurison of Levels of Job Swisfuction, Rele Stress, wmnd Personal Comipetence Between Union
Members and Nonmembers, 33 Acap, Mewr. L 150, 153 (1980) {finding that union workers repornt
significuntly lower sutisfaction with work nnd pay then do nonmembers). B see Luis R, Gomez-Mejia
& David B. Balkan, Feculty Satisfuction with Pay and Other Job Dimensions Under Union and
Naomuiion Conditions, 27 Acap. Mont. I. 5p1, 6oo (1y84) (finding that union faculty had higher pay
satisfnction, and finding no retationship between unionism and other aspects of satisfaction).

50, FREEMAN & MEDOFF, supra nole 37, ut a1.

51. George ). Borjas, Job Swisfuction, Wages, and Unions, 14 ). Hom. Resounces 21, 38 (1y79):
Hammer & Avgar, supra nete gu, al 242-43,

51, Borjas, supra note 513 see elso Joni Heesch & Joe AL Stone, Is Union Job Dissatisfiction
Real?, 25 1. Hus, RiEsousces 736, 750 (1gyo) (reporting empirical results consistem with the exit-voice

hypothesis):
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hypothesis™); {4) poor labor-management relations drive dissatisfaction;™
(5) union members seek out union jobs because these employees have
higher aspirations and expeciations;” and (6) unions organize where
working conditions are worse io begin with" Nonetheless, no single
theory has garnered a consensus.

In addition to the firm-based research cited above, anecdotal
evidence supports the argument that unionized businesses are less
profitable than are nonunion firms in the same sector, An example of
such anecdotal evidence is found in the hotel industry. Hotel owners and
operators believe that their union properties are less profitable than their
nonunion properties.” Industry experts claim that union work rules
(regarding job duties and working hours) and health and welfare
obligations will make an organized hotel less profitable than a nonunion
hotel even if the latter has higher wages." Indeed, one hotel evaluator
stated that in evaluating a property for sale, unionization will, depending
on the contract and the union, result in a 10% to 20% decrease in value.”
Another real estate investor stated that because of increased costs, the

53. Awsert 0. HirscHman, Exir, Voick anp LovarTy: Resronses 7o DECLINE 1N Fiams,
OHGANIZATIONS, AND 5TATES (1y70). Hirschman defined voice as the decision to complain about a
perceived deterioration of a condition or set of conditions experienced at an organization. . a1 4. He
regarded voice #s somewhal mutually exclusive 10 “exit™ (the decision io remove anesell from the
offending condition). /d. He theorized, somewhat tsutologically perbaps, that the likelihood of voice
increnses with the degree of “loyally” te the organizatien. fd. at 78. 11 showld be noted that voice can
be conceptualized as a form of eomplaining about work conditians, or it can be characierized by
participation in a plusslist, democratic process. The Intter is the view laken by institetionalists, see
John R, Commans, Asrerican Shoemuakers, 1626-1895: A Sketch of Tmdustrinl Eveintion, 24 Q.J. Econ.
39 {1gug), imd iadusirial relations scholars, see Jonn W. Bubp, EMPLOYMENT wiTh A HusaN Fack:
BALANCING EFFiCIENCY, EQuity, anp Voice {2004}, H.A. Clege, Phuralisnr in Industrial Relations, 13
Bmst. 1. Inous, REL. 304 (1u75).

54. Keitlh A. Bender & Peter L Sloune, Job Satisfuction, Trade Unions, and Exit-Vaice Revisited,
51 Inous. & Lan, REL REv. 222, 331-32 & thls.g & 4, 235 (19p8); of James W. Carillon & Rabert J.
Sutton, The Relutionship Benween Union Effectiveness and the Quality of Members' Worklife,
3 1. Occupanional Berav. 171, 178 {1982) (studying public schoolteachers and finding & positive effect
on job satisfaction when the union excelled in five areas: economic bargaining, member protection,
working-conditions  bargaining, iovolving members in decisions, ond improvinp relstions with
cowarkers).

55 Ser Alex Bryson et al., Does Union Membership Really Reduce Jab Satisfacrion?, 42 Bur. 1.
[nDus. REL. 439, 452 {2on4) (sludying unionized employees in the UJK.); Hammer & Avgar, supre
note 49, al 258-5y.

56. Barjas, supra nole 51, ot 28,

57. In November of 2008 Professor Sherwyn, who was serving as the academic director of the
Center for Hospitality Research, hosted a real estale finance roundtable a1 the law offices of
Proskaver Rose in New York Cily. The Roundiable femured hotel owners, operators, bankers,
cemsultants, deal makers, and professors. The consensus of the group was 1hat unionized hotels would
provide lower returns than would nonunion hotels and 1hal ynienizttion could be a deal breaker in
many situations. See Ctr. for Hosp. Res., Caell Univ. Sch. of Hoiel Admin., Real Estate Finance
Roundiable (Nov. 10, zunB).

SR, M
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unionization status of a hotel will determine whether or not a company
will purchase a property.” Hotel operators contend that the inefficiencies
caused by union work rules discourage investors from investing in
properties because they will not provide an adequate return, causing a
reduction in those willing to build, own, or operate hotels.” The logical
extension of this argument is that such investor decisions will not only
reduce jobs in the hotel industry, but that related industries such as
construction, food service, airlines, recreation, and retail will all suflfer as
well.

While unions contest the argument that union hotels are less
profitable than nonunion properties,” they also ask, “so what?” Union
advocates argue that exchanging profits for higher wages, increased job
security, employee voice, and all other union benefits is a positive trade.”
Indeed, union advocates can compare the wages and benefils in
unionized cities like New York and Las Vegas to, for example, Dallas
and Atlanta and show thal in unionized hotels, housekeepers and
banque! waiters lead middle-class and, sometimes, upper-middle-class
lives,” Alternatively, employer advocates may point to the fact that
nonunion hotels in Chicago and San Francisco pay higher wages than
their unionized counterparts.” Unionists argue that it is the threat of
unionization that causes the high wages and that the free-rider problem
should be eliminated, not perpetuated.”

Despite the assertions from those on both sides of the debate that
the U.S. would be betler off were it to {avor either labor or capital, there
is no clear answer to this question and, thus, neither the parties’ opinions
nor their lobbying dollars should define national policy on this matter.
Instead, we argue that the focus should be on the microdata. The
evidence, however, is mixed. Employees are better off, bul less satisfied,

60. Paul Wagner, an altorney with Stokes, Robens, & Wagner, was hired by a mujor real estate
developer to examine whether the developer could open # nonunion hotel in a city with a neutrality
agreement. Wagmer reports that the developer stated that he could not afferd to open the hotel if &1
were unionized. Interview with Paul Wagner, Attorney, Siokes, Roberts & Wagner, in Ithaca, N.Y.
{Aug. 21, 2010).

63. See Real Estate Finance Roundtalde, suprra note 57,

62, In o 2006 speech at Cornell University™s School of Industrial and Labor Refations, Workers
United president Bruce Ruynor stated that union hotels are more profitable and provide hetter service
than nonunion properties, Raynor sdmitted he had no data to support this ststernent. Bruce Raynor,
President, Warkers United, Address a1 Cornell Univ, Sch, of Indus, & Labor Rel. (Qcl. 26, 2006).

63. Id

6. I

65. At the Tenth Anmual Lubor and Employment Roundtable sponsared by Coraell’s Schools of
Haotel Administration, Industrial & Lubor Relations, and Law, hotel nepotimors stated thw1 many
nonunion hotels in Chicago and San Francisco pay higher wages than do union properties. See Cornell
Univ. Schi. of Hotel Admin., Labor & Employment Roundiable (May 15, 2011).

66 See Rayoor, supra note 62; see alve Ozkan Eren, Does Menbership Pay Off for Covered
Workers? A Distributional Analvsis of the Free Rider Prablem, 62 I8pus. & Lap, REL. REv, 367, 307-08

{zatmy):
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when unionized. Unienized employers enjoy lower profits than nonunion
firms. Without evidence to support either side’s macro position, we
should not enact labor law reform whose sole purpose is to either
enhance or reduce union influence, Instead, we contend that national
policy regarding union organizing should be to ensure that the system is
fair. Below, we define what we believe to be fair and then analyze (1) the
current system, (2) labor’s preferred system (neutrality agreements with
card check or EFCA), and (3} the latest proposed fix to the problem—
short clections. After explaining why these systems fail to meet our
definition of fairness, we introduce the moral principles of union
organizing embodied in a contractual arrangement between management
and labor and explain why this system should be enacted.

1I. Wuar Is FAIR?

Commentators, scholars, legislators, and advocates seem to
habitually overweigh the results of systems (such as adjudication
outcomes or election results) to determine the fairness of systems being
evaluated. For example, there is substantial literature comparing the
resutts of diserimination cases resolved in Jitigation with those resolved in
arbitration.” One underlying theme of this work is that systems are fair if
they have comparable results.” Alternatively, according to some, there is
a positive relationship between plaintiff victories and fairness.” Similarly,
there are those who point lo the resulls of union-organizing drives and
elections and make conclusions about the fairness of the process by
looking at the results.” The system is fair, according to some, if the union
wins the majority of elections and is unfair when the union win rate
drops. In fact, we contend that, standing alone, the results of an

67. Suer, e.g., David Sherwyn et al,, Assessing the Case for Employment Arbitration: A New Path
Jor Empirical Research, 57 S1an. L. Rev. 1557, 1507-78, 1586-91 (2005) (reviewing prior empirical
research und presenting the results of o case study finding arbitration fuster and mare efficient than
Iitigation); Frederick L. Sullivan, Accepring Evolution in Workpluce Justice: The Need for Congress o
Maondare Arbitration, 26 W. New Ena. L. Rev. 2B1, 30B-12 (2004); see aise Curlis Brown, Cosy-
Effective, Fasi and Fair: What the Empirvical Data Indicate Abot ADR, Metno. Cuosg, CounsiL, Nov,
2004, ot 56, 70 (summarizing severnl empirical studies comparing litigation with arbitration); Theedore
Eisenberg & Elizabeth Hill, Arbitrarion and Liigation of Employment Claims: An Empirical
Comparison, Dhsr. ResoL. 1., Nav. zou3-tan, 2004, a1 44, 48 & thl.y; Elizabeth Hill, Dre Process mi
Low Cost: An Empirical Study of Employment Arbitration Under the Auspices of the Americon
Arbitration Association, 18 Onio St ). on Dise. Resol. 777, 824 (zoo3); Lewis L. Maltby, Private
Justice: Employnenr Arkitration and Ciil Righs, 30 Corusm. Hum. R7s, L. Rev. 2g, 46 (1998).

68. Sew, e.g., Sullivan, supra note 67, a1 30y {asserting that arbifration is fair 10 plaintiffs because
they ate more successful in arbitration than in litipaion).

6. David S. Schwartz, Mandatary Arbitration and Fairness, 84 Notee Dame L, Rev. 1247, 1262-
03 (200y) {arpuing that the empirica) evidence tends to suppest that mandatory arbitration is unfair, us
measwred by apgregme pro-plaintiffl dispositions).

0. Kaote Bronfenbrenaer & Tom Juravich, The hnpact of Employer Oppasition on Union
Centificmion Win Rutes: A Private/Public Sector Cosnparison (Econ, Policy Inst., Working Paper No, 113,

Ly Y avaifable arbttpefidigitalcommons.dlr.cornelledufarticles/ 1y/.
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adjudication system or a union-representation election do not reveal
anything about fairness, regardless of how many cases are analyzed.

An analogy illustrates our point. Assume one of the Authors of this
Article, a middle-aged professor who was once an average high school
basketball player on a bad high school team, is set to play ten games of
one-on-cne basketball. The rules are as follows: games to eleven, one
point for each basket, the scorer keeps possession of the ball, and players
call their own fouls. The professor loses all ten games 11-0. An argument
that the rules of the games played were unfair based solely on the
observed outcomes is flawed because it does not account for the identity
of the professor’s opponent. If it turns out that the opponent is Michael
Jordan (regarded as one of the grealest players ever to play the game
professionally), claims that the games were “unfair” are undoubtedly
spurious at worst and grossly incomplete at best. Conversely, if
Professors Sherwyn and Eigen were to play ten pames and the rules were
such that Eigen had to adhere to the regular rules of basketball, but
Sherwyn got to shoot on a basket that was eight feet off the ground (two
feet closer to the ground than a regulation basketball rim), did not have
to dribble the ball, and was allowed to foul Eigen, we would hopefully
agree that the roles were unfair, regardless of the results. Outcomes
alone do not define fairness, nor should they automatically lead one to
assume unfair rules or cheating.”

The fairness corrclation between rules and outcomes can be
assessed only if we have determinative informalion prior to the time that
we invoke the system. In sports, we would need to know the abilities of
the teams. If the teams are equal, then a fair system would result in each
team winning about half the games. In discrimination claims, we would
need to know if the employer violated the law. Thus, if plaintiffs who go
to trial in discrimination cases were in fact discriminated against go% of
the time, a fair system should generate approximately a go% employce
win rate. If plaintiffs were discriminated against only 10% of the time, we
should expec! to see a 10% win rate. With respect lo discrimination,
because the trial determines liability, we cannot judge the fairness of the
system merely by analyzing results. Put another way, the so-called “base

71. Imerestingly, if instead of Sherwyn versus Eigen in the second hypothetical set of gnmes, it
were apain Sherwyn versus Michael Jordan, and Sherwyn received the benefit nol being bound by the
standdurd roles, one might argue for a different view of the fairness of the system. I one expects the
players 10 be unequal in lerms of resources available, one would be more likely to perceive
ynbalanced rules as leveling o playing feld and, hence, ns more fair. In the employment setting, one
might perceive employers as possessing more resources and information and, hence, i the rules of
litigatian applied 1o employers the saome way as employees, one would expeet oulcomes to
dispraportionately favor employers. Ironically, attemnpts made 10 level the litigation playing field by
giving employees preater access 1o sdjudication on the oierits via arbitration are sometimes percejved

as-ereating a-less fair-system-than-litigation:
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rate fallacy”™ underlies our complaint about fairness here. Without
information on the reference category’s base rate (how much employers
diseriminate in our example above), there is insufficient information on
which {o base a decision on fairness. This often does not stop people
from making incorrect assumptions or backing into assumptions, as
described above.”

Union advocates often argue that in union elections we do in fact
know employees’ desires prior to the election system. As explained
below, to petition for an election, unions need 30%,™ but often get over
60%, of employces to sign cards saying they wish to be represented by
the union.”™ Because unions almost always have enough support to win
an election before the campaign begins, they contend that the system is
unfair because despite such support, unions lose anywhere from 28% to
69% of elections each year.” In fact, according to a recent study of 22,382
organizing drives occurring between 1994 and 2004 that filed an election
petition, secret-ballot elections were held in only 14,615 (65%)." Of
those 14,615 elections, unions won 8155, or 56%.™

However, many employees sign authorization cards not because
they want a union, but because they are willing to vote for or against a
union in a secret-ballot election.” This might be due to the low perceived
cost of saying yes to such a process, or it might be due to employces not
wanting to be a hold out if other employees want to vote. It might reflect
employees’ respect for the American ideal of the democratic process of
volting for one’s representative, even if employees sign cards planning Lo
vote against the union. Tt might be due to lawful (or unlawful) pressure
exerted by union organizers on employees. Moreover, the signing of
cards represents the culmination of the union’s unilateral attempt to
organize the employees. During the card-signing time the employecs
hear only one side of the story. By the time of the election, employees
have heard both sides and may make a more inforned decision. Is it
possible that employers intimidate and otherwise unfairly influence

72, Jonnthan J. Koehler, The Base Roie Fullocy Reconsidered: Descriptive, Normnative, and
Methodological Challenges, 19 Besav. & Bram Sci. 1, 1 (1996) {vsing an example of a couch on un
Olympic baskesball team (rying 10 decide between two players to make a final attempt a1 shouting the
pume-winning basket, 10 illusteate the author’s point on base-rate fallacy).

73. Id.

74. 29 U.S.C. & v50(e)(1} (2010}

75. See Andrew W. Martin, The Instieetional Logic of Union Organizing and the Effectiveness of
Sacial Movement Repermires, 113 AM. 1. Soc. 1067, to72 {2008) (contending that many unions will nol
file for a certification election until » mojority of workers sign authorization cards).

76, See id. o1 108y thl7, 10u6 fig. A-o.

77. John-Paul Ferpuson, The Eyes af the Neviles: A Sequemtiol Modei of Union Organizing
Drives, ryng-2004, 62 INDUS, & Lab. REL Rev. 3, 0 tbla (200y).

78, Id.

79. See Terrible Tactics, SEIU Exvosen, tpiiwww.seinexposed.comAactics.clm {last visited Feb.

1g7a014);
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employees? Of course. On the ather hand, the drop in union support
could be the resull of more complete information. For example, few
would argue that an election for political office was unfair if the following
occurred; the voters were introduced to one candidate, were inundated
with positive information about the candidate, overwhelmingly signed a
petition approving the candidate’s ability to run for office, and then
voted for a secend candidate who came onto the scene four weeks before
the election and told a better story than the first candidate.

Union losses could also reflect significant change in American taste
for organized labor and collective rights and voice in the workplace. For
example, {rom the to4os through the 1970s, the height of the private-
sector union movement, pro-union messages abounded in popular
culture. Anecdotally, but for purposes of illustration and comparison,
Woody Guthrie sang about joining unions,” textile workers had little
kids singing “look for the union label,™ and Sally Field won the
Academy Award in 1979 for her role as employee and union organizer
Norma Rae.” Even On the Waterfront, a 1954 Academy Award-winning
film™ that portrayed unions in less than positive terms, concluded with
employees getting their union back and running it on the “up and up.”™
Today, in contrast, unions are the entities that cost us the World Series in
1904, have parents and education advocates Waiting for "Superman” to
break union power,” and are being blamed for driving states into near
bankruptey.” Accordingly, a 2009 Gallup poll indicated a sharp decline
in Americans’ approval of labor unions—48% approve, down from 59%
the year before.” A corresponding poll in 2010 reported a 52% approval
rating.” For comparison, in 1936 and 1957, the approval ratings were
72% and 75%, respectively.”

Bo. Wooby Gumiweg, Umion Maid, on Hanp Travenin” Tue AscH Recoroings, Vo, 3
{Smithsonian Falkways Recordings 1099); Woopy Guiniig, Union Burying Ground, on STRUGGLE
(Smithsonian Folkways Recordings 1ygo).

B1. Sve Lok for the Union Label Conmercind (198t}

B2, See Oscer Legacy: The sand Academy Awards, Acap. Monon Picrure Arts & Sci,
huspfiwww.oscars.orgfiswardsfucademyawards/legacy/ceremony/s2nd.hitml (lnst visited Feb. 14, 2012).

B3. Sve Oscar Legacy: Tiwe a7th Aeadeny Awards, Acap, Motion Pierure Aws & Sci,
hup:fiwww.oscurs.org/swardsfacademyawards/legacy/ceremony/agih.bitml (last visited Feb. 14, 2012).

84. O TiE WaterrronT (Columbia Piciures 1954).

85. See Year in Review: 109y National Leagie, Basgpall Armanac, htip:/www.baseball-
almanac.com/yearlyfyrigugn.shiml (last visited Feb. 14, 2012);

86. WarmnG For “Surerman” (Electdic Kinney Fibms 2o010).

87. See, e.g., Con Yeu Blame Unions for Golden Swate’s Fiscal Problems?, Fox Bus, (Oct, 27, 2011),
htspyividen. foxbusiness.com/v/1 2431 18545001 /can-you-blame-unions-for-golden-states-fiscal-problems/.

88. Lydia Sand, Labor Unions See Sharp Slhide in U.S. Public Suppor, GatLur (Sepl. 3, 2004)
htpafiwww.gadlup.com/pollfi22744/Labor-Unioas-Sharp-Slide-Public-Suppart.asps.

Bg. Jeflrey M. Jones, U.S. Approval af Labor Unions Remains near Record Lo, Gaceor (Aug.
12, an10) htpydfwway pallup.com/poll/1 42007/ Americans-Approval- Labor-Unions- Remains-Near-Record-
Low.aspx.

ot Aol



712 HASTINGS LAWJOURNAL [Vol. 63:695

In Wisconsin, Governor Scott Walker introduced a “Budget
Repair” bill on February 11, 2011, that directly targets unions.” As of the
writing of this Article, several other states, including Tennessee, Ohio,
and Nevada, are expected to follow suit.” Four states’ attorneys general
have announced their intention to “vigorously defend” state
constitutional provisions mandating secret-ballot elections.” On
February 1, 2012, the Indiana Senate voted 28-22 to pass a right-to-work
bill, making Indiana the twenty-third state in the nation with such a law,*
and legislators in Michigan (long known as the strongest of union states)
are contemplating a proposal that would make that state the nation’s
twenty-fourth right-to-work state.”

Do employees want to be represented by unions? Are Americans
now more anti-union than we were in the Fifties? Does full information
lead to greater unionization or to union losses? Do unions fail 10
organize because employers intimidate employees? Because there are
simply too many uncontrollable factors to judge, we contend that
election results simply do not provide evidence of whether or not the
system itself is fair. Accordingly, it is time to change the paradigm on
how we judge fairness.

We contend that a fair system will result in employees believing that
they had enough information to make an informed decision, that they
were respected, and that they were not intimidated, threatened or
coerced. Such a system would be fair regardless of whether unions win or
lose the majority of elections held. Below, we examine the current and
proposed systems to see if they are fair under our new standard. We also

y1. See Governor Walker Imiroduces Budger Repofr, ScotrWavker.orc (Feb, 0, zo11),
hitpsifwww scottwalker.arg/mews/2o1 t/nzigovernor-walker-introduces-budget-repair.

ya. Republicons Challenging Unions in Swre Copitols, ABCNpws.com (Feb, 18, zo11),
hetp:Alabenews.go.com/US/wireStorytid=11946800.

y3. Letter from Alan Wilson, 5.C. Att'y Gen., el al., te Lale E. Solomon, Acting Gen. Counsel,
NLRB (Jan. 27, 211), evailable ar hitpeinlrb.govisites/defanltfiles/documentsfazgfags_letter_to_nlrb_
pc_1-27-2011.pdf: see afve Lawrence E. Dube, Four Stares Defend Secret Ballot Laws, as GOP Senators
Buack Them with New Bilf, Duily Lab. Rep. (BNA) No. 18, a8 AA-1 (Jun. 27, 2011).

uq. Susan Guyell, fadiana Becomes 33rd “Righi-to-Werk” Stare, Reuiens, Feb. 1, 2012, aveifoble
ar hupdiwww.reuters.comfurticle/zo12/02/0 t/us-unions-indiana-rightiowork-idUSTRES ot Byao zoam .

ys5. See H.R. 6348, usth Lep., Reg. Sess. (Mich. zo10). For the twenty-1wo other right-lo-work
slates” laws, see Amz. Const. art XXV; ARk, Const. amend. XXX1V; Fra. Const. ari. 1, § 6; Kan.
Const. arl. XV, § 12; Miss, ConsT, art. V11, § 198-A; Nen. Cowst. art. XV, § 13; OkLa. Const, an.
XX, & tA; 5.D. Cowst. art. V1, §2; Avra, Cope § 25-7-30 (2o11); Ga, ConE ANN. § 34-6-21 (2010);
Ipauo Cope Anx. § g4-2u03 (2011); Towa Cone §§731.1-8 (2011); La. REv. Star. Anw, § 22981
(zo11); NEv. REv. S7at. §§ 613.130, 613.230, 613.250 {z011); N.C. Gen. §7a7. §ys5-80 (2011); N.D.
Cent. Cont § 34-01-14 (2011); S.C. Cone AN, § 41-7-10 (2011); Tenn. Copg ANN. § 50-1-201 {3011);
Tex. Lan, Cope ANN. § 101,301 (2011); Utan Cone ARN, §§ 39-34-1 to -17 (2m1}; Va, CobE ANK.
§6 40.1-58 s0 -Bg (2011); Wyo. STat. ANN, §§ 27-7-108 to -115 (2011}, New Hampshire's recent right-to-
work proposal, H.R. 474-FN, 2011 Leg. (N.H. zo11), was vetoed by the governor, See Goventor
Lynch’s Vet Messuge  Reparding MB  gpg, NH. Orfr. Goveswon  (May 11, 2orr),

hupdiwww.governor.nhgovmedin/sews/ao1-+/o51-148 1-veio-hbgz4:him.
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analyze the current and proposed systems to see if they would solve the
problems they wish to resolve and would produce desired results.

111, THE TRADITIONAL SYSTEM FOR UNION ORGANIZING AND
ATTEMPTS TO REFORM IT

The union-organizing process begins in one of several ways.
Sometimes, dissatisfied employees seek out a union.” Other times,
unions initiate discussions with employees.” In fact, organizers may enter
an employer's property and hand out authonzatlon cards or set up picket
lines at the entrances and exits to the property.” Unions may use current
employees to “sell” the union to coworkers.” Finally, unions sometimes
send their members to apply for jobs with nenunion emplayers the
unions wish to organize."” Regardless of how the organizing begins, the
union musi soon meet with a number of employees to see if there is
interest in organizing,.

A. NLRB RuLEs FoR ORGANIZING AND SECRET-BALLOT ELECTIONS

The NLRA sets forth the laws regulating this form of employee
organization." Under those rules, before any labor crganization can be
certified as the exclusive bargaining representative for any group of
employees, the employees in that group, called a bargaining unit, vote for
or against union representation in a secret-ballot election monitared by
the NLRB." In mosl cases, the NLRB seeks to schedule such an election
approximately six to eight weeks after the union initiates the process by
filing a representation petition." This time period may be extended if the

g6, Emplayees often seek out unions because of perceived failures in one or more of five key
areas: Inck of recognition, wenk management, poor communication, substandard working conditions,
and noncompetitive wages and benefits. See Marnin Jay Levirt, CunrEsSIoNs oF A Union Busten g4y
{1993)-

y7. Labor Union Organizing in the United States Workplace, HRHero.com, http:fwww.hrhera.com/
topicsiunivnitm] (st visited Feb, 14, 2012).

uB. See, e.g., Johnson & Hardin Co. v. NLRB, 49 F.ad 237, "40-4" {6th Cir. 1ygs) (enforcing n
NLRB order finding that an employer unlawfully inserfered with its employees’ section 7 rights where
the employer excluded union representstives from distribuiing union litersture on state-owned
property outside the employer’s phace of business).

gy, See Labor Union Organizing, supri nole y7.

100, The applicants” renson for seeking employmens is (o organize the real employees. This
method, relerced 1o as “salting,” was the subject of o Supreme Coust case In which the Court held that
an employer cannot refuse 1o hire a “salt™ simply becuuse the reni resson the employee seeks
employment with the company is 10 organize it See NLRB v. Town & Country Elec., Inc., 5:6 U.S. 85,
96-08 (1005).

tot. 29 U.S.C. §§ 15169 {20:0).

1oa. Id. § isyfe)().

w3 See Customer Service Stndards:  Represemarion Cases, NLRB,  hitpsifwww.nirb.gov/
customer-service-standards#representidion {lust visited Feb. 14, 2012} In 2010, the mediun time period

or

between filing the petition and the initial election was thirty-eight days, and 95.0% of all initial

clections occurred-within-fily-six-days-ol- the-fling: Memorsndum-GE-13-03-from-Lafe-E- Solomon;
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employer contests the bargaining unit or if other issues arise.™ In a
recent study of 22382 orpanizing drives from 1gyg-2004, the average
case that went to election did so in forty-one days, and 95% of elections
were held within seventy-five days of filing." 1t is during this time
period, often referred to quite appropriately as the “campaign period,”
that employers and unions try to persuade the voting employees.
Unionists argue that more time translates into more opportunities for
management to threaten, intimidate, and coerce employees into voting
against the union." Others posit that more time in the campaign period
translates into a greater likelihood that employees will render informed
decisions on voting day."” Regardless of which is correct, it is clear that
delay helps management." In fact, there is evidence to suggest that even
a one-day delay can affect the election in the employer’s favor."

Under the NLRB's rules, a union may request the secret-ballot
election only if a minimum of 30% of the employees in an appropriate
bargaining unit have signed authorization cards."" As a practical matter,
however, most national unions will not file a petition unless ar least 60%
of the employees have signed cards."’ To prevail in the election, the
union needs a simple majority of those who actually vote, not a majority
of those who would be represented in the bargaining unit."® Thus, if fifty

Gen. Counsel, NLRB, 10 Employees of the Office of the Gen. Counsel 5 (Jun. 10, 2011), svailabie ar
hitp:Amynirb.nleb.govlink/document.aspx/ogoz1dy 380434379,

10g. Gonpon Lasen, AM. Riguts a1 Wosk, Free anp Fam? How Lasor Law Fans US.
Democratic ELECTIOR STANDARDS 22 (2005).

tog. Ferguson, sipr nole 77, 4l 10 n.g,

tufi, Jonn Locan ET aL., U.C. Benkerey Crn. ror Lanon Researci. & Epuc, New Data: NLRB
Piocess FaiLs 1o ENsukE a Falk VOTE 24 (2011).

to7. See Richard Epstein, The Case Agoinst the Employee Free Choice Aet a5-a6 (Univ. of Chi.
Law Sch. Inst. for Law & Econ., Working Paper No. 452, 2004).

108. See Ferguson, supra note 77, ul t4 (noting the negative impact of delay on union election win
rates). See geacrally Myron Roemkin & Richard N. Black, Case Pracessing Time and the Owcome of
Represemtation Electiions: Some Empirical Evidence, 1981 U. 111, L. Rev. 75 (presenting a mode] of
vlection outcomes that includes delay as a significant predictor).

10y, See Ferguson, supro notle 77, at 14,

110. 29 US.C. § 150{e)(1} {an10).

111. Telephone Interview with Richard W. Hurd, Professor of Indus. & Lab. Rel., Cornell Univ.
(June 28, zou1); accord Yack Fiorite, Uiion Organizing in the Unired Stores, in Unton OrcGamziNg:
CampasGNING For Trape UNion RecoGrenon 1g1, 2o0 (Gregor Gall ed., 2003); Martin, supra note 75,
at 1072 {contending that many unions will not file for a certification clection until a majority of
waorkess sign nuthorization cards). Frankly, this is # conservative estimate based on conversations the
Authors have had with union officials over the past seven years. Some asser! thnt the percentnge of
employees the union considers supporters (based on autherization card signatures) is between 75%
and yo'fi.

112, The relevant provision reads: *Representatives designated or selected for the purposes of
collective bargaining by the mujority of the emplayees in 4 unit appropriate for such purposes, shall be
the exclusive representatives of #ll the employees in such unit . ..." ag U.S.C. § 159(n). Although this
langunape seems 10 require o mujority of all employees in o bargaining unit, it has been interpreted to
reguire only a majority of those employees who vole. Marlin-Rockwell Corp. v. NLRB, 116 F.ad 586,

588 (2d-Cir-1yg )



March 2013] MORAL/CONTRACTUAL LABOR LAW REFORM 715

employees are in the proposed bargaining unit but only twenty-one vote,
the union needs only eleven votes to win. Employers win in the event of
a tie."”

B. NLRB RuLEs REGARDING CAMPAIGNING BEFORE ELECTIONS AND
ARGUMENTS ArouT THE Errects oF THE RULES oN THE PROCESS

The cuarrent rules state that during the campaign period, employers
may not threaten," interrogate,” make promises to,"" or engage in
surveillance of employees.”” In addition, employers may not solicit
grievances'" or confer benefits." If the employer violates these rules, the
NLRB may either order the election to be rerun or issue a bargaining
order."”™

Under the law, employers may, however, engage in numerous
campaign activities o convince employees to vote apainst the union.
During the campaign period, employers provide employees with the
management perspective of employees’ rights and the consequences of
voting in favor of the union.”™ To get their message across, employers can

113. CJ. Krehbiel Co. v. NLRB, 844 F.zd B8o, 884 (12.C. Cir, 1988).

114. See 29 U.S.C. § 158(c) (z010); NLLRB v. St. Francis Healthcare Ctr., 212 F.3d 43, yba (6th Cir.
2000} {finding that the employer unlawfully interfered with a representiation election by threatening to
close the facility i the union were elected).

115, See Tamper, Inc., 207 N.L.R.B. 907, 038 {1973) {(finding an unfair labor practice where the
employer coercively interrogated its employees about their union sympathies).

116. Sce NLRB v. Wis-Puk Foods, Inc., 125 F.3d 518, 522-23 (71th Cir. 19y7) (finding that a promise
1o increase wages constituted an unlawhol promise of benefit); Gen. Elec. Co. v. NLRB, 117 Fad 627,
637 (D.C. Cir. 19y7} (finding that a promise of n pastelection gift constituted an unlawful promise of
benefit).

£17. See Cal. Acrylic Indus., Inc., 322 N.L.R.B. 41, 63 (1506) (finding thal the employer violated
1the Act where il videotaped meetings belween employees and union represeniatives).

118. See NLRB v. V & S Schuler Eng'g, Inc., 309 F.ad 362, 371 (6th Cir. 2003) (finding that the
emplayer violated the Act by soliciting grievanees when he had not done so before, ereating a
“compelling inference that he is implicitly promising to correct those inequities . . . mak|ing] union
representation unnecessary™ {guoting Orbit Lighispeed Courier Sys., 323 N.L.R.B. 380, 353 (1457)))-

119. Wis-Pak, 125 F.ad a1 521, 524-25 (finding that favorable changes to overtime and nttendance
policivs constituted an unlawlul prant of benefils).

ea0. NLRD v. Gissel Pucking Co., 395 U.S. 575, 014 (16569) (upholding the NLRB's power 10 order
the employer Lo bargain with the unien where the employer’s unfair labor practices are so severe that
ardering a new election is not an sdequate remedy, and where the unien can demonstrale previous
majority support), A bargiining order 35 an NLRB mandate requiring i company to “cease and desist
from their unfair Jubor practices, to offer reinstatement ond back pay 1o the employees who hod been
discriminaorily discharged, 1o bargain with the union on request, and to post the appropriste notices.”
I a1 G4

iai. As long a5 informing employess of the consequences doces not rise (o the level of a threat,
19 U.5.C. § 158(c) (2010). Empioyers typically raise some or all of the following issues, based in part
on advice from counse] and from their unigue circumstances, industry, and employee demographics:
whether unions may “puarantee” increased pay, benefits, or anyihing else; how collective bargaining
seally works: what happens when strikes are called or picketing is conducted; what i1 costs to be a
union member in terms of dues and initiation fees; where that money goes, how it is used, and by
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and will require all employees to attend so-called “captive audience”
speeches,”™ will send letters home,”™ and will spend significant time and
money on communicating their message, often employing law firms and
consulting firms that specialize in crafting anti-union campaign
strategies.™ Management may mandate attendance at their meetings."™
Unions may not hold captive-audience speeches™ and, in fact, have no
right to come onto an employer’s property.” Unions are, however,
entitled to a list of eligible employees™ and, unlike employers, no rule
prohibits unions from making promises, interrogating employees, or
soliciting grievances.™ Both sides may lie to employees but may not
provide the employees with forgeries intended to deceive.”™

responsiveness lo employee issues; 1he fact thal employees will be paying someone Lo do what they
may hive been nble to do (represent themselves) for free; whether the organizing drive has actually
been bueneficial in the sense that it haos called attention to problems that need 1o be addressed whether
the union is there or not; and whether the employer should make monngement changes (because 2n
organizing drive seems 10 have been triggered by o perceived lack of lendership). See Arch Stokes,
Robert L. Murphy, Paul E. Wagner & David 5. Sherwyn, How Unions Organize New Hotwels Withour
an Employvee Bullot: Newtrality Agreements, 42 ConNelL Hosrerawary Q. B6 (2oo1).

122, See KaTe BnonrENarENNER, UNEASY TERRAN: THE IMpact oF Carital ManiLiry oN Wonkens,
WaGEs, akp Unton Oreanizing 73 (B8 (2o00) (finding that, of four hundred wnion campaigns
studied, 92% included caplive-audience meetings).

123, fel. However, in-person visits by management 1o employees” homes ore per se prohibited., See
Gen. Shoe Corp., 77 N.L.R.B. 129, 127 {1948}, The 1nion, on 1he other hand, may make home visits, ns
long as those visits are not threatening or coercive. Cf. Simo v, Union of Needletrades, 322 Fad 6oz,
620-21 (yth Cir. 2003} {discussing Supreme Court and NLRB eases supgesting that union home visits
are permissible).

12y, See Kate Bronfenbrenner et o)., fniroduction, in OrGaNizing 10 Wine NEw RISEARCH ON
Unton STRATEGIES 1, 4 (Kale Bronfenbrenner el al eds., 19y8).

125. See Livingston Shirt Carp., 107 N.L.R.B. go0, 406 (1953); see afso Estlund, supra note 8, o
1536-37.

126. See NLRB v. United Steelworkers aof Am., 357 U.8. 357, 364 (1958} (staling, of captive-
audience speeches, that unions are not “entitled 1o vse a medium of communication simply because
the employer is using #1"); see also Livingsion Shirr Corp., 107 N.LLR.B. ut 4u6.

127. See Lechmere, Inc. v. NLREB, soz US. 527, 535 (1992); see afso Republic Aviation Corp. v.
NLRB, 342 U.S. 7p3, Boz n.ao (1y45) (finding rules against solicitntion during work  hours
presumptively valid); of NLRB v, Babeock & Wilcox Ca., 351 LS. 105, 112 (1935) {ereating an
exception to the ruke that #n employer may bar nonemployee union members froms the employer's
property when the location of the employees’ workplace and homes make ressonable nontrespassory
efforts ineffective); Sepervalu Holdings, Inc., 347 N.L.R.B. 425, 425 (zo06) (finding a no-distribution
rele invajid because it wis enforced discriminatorily against union activity); Dillon Cos., 340 N.L.R.B.
1260, 1260 (2003) (Anding unlswful o no-soficitation vule that was previously unenforced but
resurrected at 1he beginning of the union’s campaign).

128, Excelsior Underwear, Inc., 156 N.L.R.B. 1230, 123090 (1666) (estublishing the disclosure
requirement); NLRB v. Wyman-Gorden Co., 394 U.S. 750, 767 (1060) (affirming the Excelsior rule).

129. Shopping Kart Foed Market, Ine, 228 N.L.R.B. 1311, 1311 (14977); Shirlington Supermarket,
Ine., 106 N.L.R.B. 666, 667 (1953). But see Stericycle, Ine., 37 N.L.R.B. No. 61, 2010-2011 NLRB Dec.
4 15,471 (Aug. 23, 20t1) {holding that o union could not initiate ligation during the eritical period).

130. See Midland Nat'§ Life Ins. Co., 263 N.L.R.B. 127,133 (1982} (*|W]e will no longer probe into
the truth or falsity of the parties’ campaign statements, and ... we will not set elections aside an the
basis of misleading campaign statements. We will, however, intervene in cases where a parly has used

eu-erlser
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Employers could argue that the ability to interact socially with
employees provides unions with a level playing field (at worst), and a
significant advantage (at best). Not surprisingly, unions often hold a very
different view of campaigns. Union advocates contend that the reason for
labor's failure to organize, and the consequential drop in unicn density,
is that the rules of organizing unfairly favor employers.” The assumption
is that employers intimidate employees and either violate the law with
impunity because there is no real enforcement, or act within the law
because objectionable and effective conduct is not unfawful, but should
be. Indeed, union advocaies claim that during most campaigns,
employers illegally threaten, intimidate, and terminate employees who
favor the union.™ According to a zoos report by the University of Hlinois
at Chicago’s Center for Urban Economic Development, when faced with
organizing drives, 30% of employers fire pro-union workers, 49%
threaten to close a worksite if the union prevails, and 51% coerce
workers into opposing unions with bribery or favoritism.”™ Unions point
1o the numerous unfair-labor-practice charges filed against employers, to
evidence suppesting a connection belween meritorious unfair-labor-
practice charges filed and a tower likelihood of union election victories,™
and to anecdotal evidence of outrageous employer behavior, and
contend that because unions lose numerous elections, the system is
unfair.

Others advance the rclated theory that employers pose stronger
resistance to unions by pressing on the weak spots in the law and that the
law has responded inadequately.” According to Paul Weiler:

[Tlhe employer ... will be tempted lo ufilize a variety ol measures

designed 1o make callective bargaining unpalatable to its employees: a

viporous campaign against the union in which management regularly
raises the spectre of strikes and job losses, and adds credibility to the

Metro. Life Ins. Co., 266 N.L.R.B. 507, 507-08 (1983); Poul M. Secunda, Toward the Viehility of Stire-
Beased Legistation to Address Workpiice Coptive Audionce Meetingy I the United Stotes, 29 Comr, Lan,
L. & Pov'y J. 2oy, 209 (2008).

131. See Willinm T. Dickens, The Effect of Company Cumpaigns on Certification Elections: Law
and Reality Once Again, 16 Inpus. & Las. REL. Rev. 500, 570-71 (§983) (cencluding that employers’
caplive-nudience speeches have statistically significant effects on voting in union-certification
clectiong).

152, Jd.; see Bronfenbrenner, supra note 122, a1 73 1b1.8.

133. Crmac MEHTA & MNik THEoDORE, AM. RIGUTS AT WoRK, UNDERMINING THE RIGHT 0
Onrcanize: Emprover Bewavion During Union Rerressntation Caspraioes 5, 9 (2o005); accord
Bronfenbrenner, supra note 122, 8l 73 1bl.8 (reporting similarly stagpering statistics, including that, of
employers in 400 union cumpaigns, 34% used bribes or special favors, 48% made unlawiul promiscs of
improvement, und 25% discharged union activists), Bronfenbrenner ot al., supra note 124, 91 1, 4-5.

134. See Ferguson, supre note 77, u1 15 thl.o (finding that meritorious unfair labor practice charges
filed by unians ageinst employers had o statistically sipnificant impact on the likelihood of unions
winning elections, reduocing the success rate by 52%).

135. Pavl C. WeLER, GUVERNING THE WoRkpLACE: THE FUTURE OF Lanon ano EMPLOVMERT Law

I (TG )
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threats through selective discriminatory action against key union

supporlers. If the union wins the election nonetheless, the emplayer

will simply carry on its resistance at the next stage by stonewalling al

the barpaining table, forcing Lhe union members out on strike, and

hiring permanent replacements to [ill their jobs . . . .

Weiler cites as evidence the increase of discriminatory discharges
and bad faith bargaining during the period of decline in union density."””
Craver contends that employers engage in tactics during organizing
drives that chill employees from voicing pro-union opinions and
regularly hire labor consultants to strategize the anti-unicnization
campaign.™ They openly encourage dissatisfied union workers to file
decertification  petitions, contributing to the jump from 300
decertification elections in the 1960s to goo in the early 1980s.” Given
the choice, companies will prefer to invest in their nonunion plants rather
than their union plants (which explains the growth of production plants in
the Sunbelt—where workers are less supportive of labor organizations)."
Similarly, Richard Freeman and Morris Kleiner analyzed employer and
organizer surveys and concluded that employers’ brazen opposition (o
unionization contributed to union decline." They based this conclusion
on the finding that supervisor opposition to unionization was the most
significant determinant of representation-election outcomes.'

Other scholars argue that fundamental macroeconomic changes,
like pglobalization, do much to explain the decline.” Kate
Bronfenbrenner advances & combined theory of increased capital
mobility and increased employer opposition. She explains that
employers have greater ability and willingness to close plants and
outsource those activities, or (o threaten to do so."* Between this and

130, Id. (foolnote omitted}.

137. Moot na

138. Cnantes A. Craver, Can Unions Survive? THE REJUVENATION OF THE AMERICAN Lanponr
MOvEMENT 44 {10y3).

13y. Td. w1 50

14w fd.

141. Richard B. Freeman & Morris M. Kleiner, Emplover Behovior in the Foce of Union
Orpanizing Drives, 43 Inous. & Lan, REL. REv. 351, 304 (1950).

142, fd. at 361, Interestingly, Freeman ond Kleiner also found that the use of unfsir campuaign
lactics by employers is positively correlated with the odds that the union will win, in seeming
contradiction 1o the assertions of same union sdvecstes. fd.; accord Julius G. Getman, Explaining the
Fuil aof the Labor Movement, 41 51. Lows Uwiv, L), 575, 582 {(1997) {acknowledging that his own
resenrch uncovered no relationskip between employer success and iHlegal tactics). This finding is also
1 odds with recent findings by Juhn-Puul Ferpuson that nonmeritorious unfuir-labor-practice charges
had littke impact an election results as compared to meritorious ones, which significantly decreased the
oduds that unians would win. Ferguson, sipra note 77, at 18,

143. Sumuel Estreicher, Labor Law Reforn in g World of Comperitive Product Markets, 6g Cr.-
Kent L. Rev. 3.6 (1993) (attributing the decline in parl 1o the rise of compelitive product markets).

144. Bronfenbrenner, supro note 122, 51 53.

ta g dd.
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olher employer anti-union tactics, employers are extremely effective at
avoiding unionization,™ '

Employers and some scholars argue that unions have nothing left to
sell to employees' because traditional labor-management relations
simply do not serve employees’ interests™ and unions are perceived as
less trustworthy due to their inability to carry through on promises
made.™ Others attribute the drop in union density to internal union
weaknesses.”™

We contend that organized labor has failed to adapt with the times,
and part of this failure is due to unions’ failure to connect to a new
generation of workers. Younger workers may aspire less to be lifetime
employees with great benefits and job securily and more to be like
management, independent contractors, entrepreneurs, inventors, or
someone wlio attains celebrity status and avoids work for the rest of her
life. Others have argued that collective employment rights have been
eclipsed by the staggering enactment of legislation protecting individual
employee rights.”’ Some point to shifts in the U.S. economy, in particular
that it is moving towards an “enterprise based” system of industrial
relations in private industry in which unions negotiate with single firms
instead of with corporations or industries.'” Such shifts preclude the kind

146, M.

t47. According to managemeni-side Jaobor kiwyers, one of the key strategies in this regard is 10
examine what 1he union is selling and 1o explain 10 the employees that the costs outweigh the benefits.
One problem for the unions, aceording 10 some, is that organized labor does not always have much 10
sell. For example, one lawyer discussed a union-organizing drive in which he union represented 10
employees that it would demand that the employer implement the union’s health insurance plan if it
were elected. The vnion extolled 1he fact that it would insist that the emplayer pay 100% of the cost of
the plan, as opposed 10 their current plan under which the employees paid a portion of the cest. The
emplover held a meeting in which it compared the two plans side-by-side. While the union plan did not
ieature any up-front costs, the covesage was clearly so inferior that the empioyees conciuded that they
were better off with 1the emplayer plan and voled against the union. Employers comend that this
insurance issue is a 1ypical example of the current stnte of union organizing: a1 first, the union pitch
sounds great, bt after close examination the employees do not want to buy what the union is sellinp.
Employers could argue that this is one reason why companies are able (o defeat unians in elections,

148. Rocnanp B, FreemaN & JoeL Rocers, WiaT Workers Want 56 {1yyy} (finding a desire
among employees for an organization run *joinily™ by both liber and management).

14y. See supra nole 147,

150, Bronfeabrenner el ul. suggested that unions focused 1ao listle effort on recrvitment during the
1g70s and 1gBus and failed to adapt their organizing strategies to new challenges. Bronfenbrenner et
al., supra note 124, al 5-6. Julius Getrman ageees that unions’ failure 10 adapt their thinking
coniributed 10 the demise, and points lo other internal weaknesses: internal polities, inability to
coordinate with other locals, corruption, snd a divide between leadership and rank-and-file
employees. See Getman, supra note 142, o1 583-y3.

151. Michael J. Piore & Senn Safford, Clhonging Regimes of Workplace Governance, Shifiing Axes
af Socind Mebilization, and the Challenge o Industriol Relations Theory, 45 Isnus, REL 31y, 301-04
(2006).

152. Renald W. Schatz, Fronr Commaons to Dunlop: Redhinking the Field and Theory of Indusirinl
Relations, in InDusTmAL Democracy N Amersca: THE Ammicuous Promise B9, BB (Nelson

Eichiensteind Howell-John-Harris eds:-1993):
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of industrial democracy and industrial stability based on unionism that
industrial-relalions theorists and union advocates have contemplated.'™
Still others mark the advent of enlightened human-resource policies as
explaining labor’s inability to organize and the drop in union density.™
In fact, management often contends that simply informing employees of
the “truth” will allow them to prevail."* Therefore, employers argue that
the system is fair because the lack of union density reflects the will of the
people. These theories are consistent with the staggering decline in
public support for unions.” Unionists argue that the statistics prove that
the system is unfair.'” We contend that the system is unfair not because
of the results, but because of the process.'™

Like the Sherwyn-versus-Eigen hypothetical one-on-one basketball
pame described above, the current system has two different sets of rules
for the two sides. Employers have the advantage of access to employees.
Captive-audience meetings and other impromptu conversations allow
employers lo get their respective messages across. Unions have the
advantage of being able to make promises, visit employees’ homes, and
party with the employees. Employers have the inherent power
advanlage, while unions often have a head start in the race to the
election. There are some rules that apply to both sides. Both sides can lie
to the employees, trash the ather side, and pressure the employees (o
vote one way or the other.”™ The result is that at the end of the campaign,
the employees feel like the rope in a tug of war, The employees likely
have little, if any, ability o gauge the accuracy of the information
received; they often fear reprisals for voting for either side, and they
likely leel like pawns in the age-old labor-versus-capital dispute where

153, fd.

154. Jack Fiorito & Cheryl L. Maranta, The Comermiporary Decline of Union Strength, Conteme.
Pou'y Issues, Ocl. 1987, at 12, 16-17.

155. Surveys of union organizers nnd employees who have been through NLRB election
campaigns seem to conlirm this frend, at least indirectly. See, e.g.. Workers Weigh in on Alleged
Covrcion During Curd Check Campaign and NLRB Elections, An. Rigars a1 Wonxk (Mar. 21, zo06)
htip:/www.americanrightsatwork.org/press-centerf2o06-press-refeasesiworkers-weigh-in-on-afleped-
coercion-turing-card-check-campaigns-and-nirb-elections-zoub0320-239-345-345.-heml.

156, Sev supra notes BB—yo and accompanying text.

157. Thure are those who go beyond the statistics and make a normative assessment of the NLRA,
arguing that it is bissed in favor of employers. However, these analyses tend to omit or undervalue the
advantapes the Act accords unions and o emphasize the sdvantages sccorded employers. See, e.g.,
Getman, supra nole 1423, ol 578-84.

158. Ohhers, o vare minority by our account of the current state of his refevant scholarship, have
suggesied that systemic factors potentinlly ncoount for @ preates percentage of variation in win rates
and union density than do the vller factors described above. See Ferguson, supre note 77, at 18; Cliris
Riddell, Union Ceriification Success Under Voting Versus Card-Check Procedures: Evidence from
British Colunbia, 1978-1998, §7 INpUS. & Lap. REL REV. 493, 495 (20049).

15y. Nate well that all of this can he done without engaging in, for example, threats, imerrogation,
or Tecording campaign activily —1actics that avither management nor the union can employ, See supra

notes by Tand accampanying-text:
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their desires are subordinated to the desires of two large entities each
claiming to care about employee well-being more than the other:
Management swears that it learned a lesson from the experience and
vows to change, while the union swears that no change management
might implement would remain intact without the perpetual threat of
organization attainable only by certifying the union as the employees’
representative.'™

C. CArD-CHECK NEUTRALITY AGREEMENTS AND THE EMPLOYEE FREE
Croice Acr

Perhaps the most discussed means of reforming the broken,
outdated means of selecting workplace labor organization representation
is card-check neutrality. This was most recently embodied, in part, in the
proposed Employee Free Choice Act.” The logic behind EFCA focuses
(incorrectly in our view) on results, not process, and in the end, would
attenuate perhaps the most critical component of the process’s fairness—
employees’ right to freely choose their representative or to choose not to
be represented at all. With respect to neutrality agreements, five
questions must be addressed: (1) what are they, (2) what effect do they
have on unionization, (3) why do employers sign them, (4) what is their
legal status, and (5) do they result in a fair system under our newly
described crileria. We address the first four questions in this Part, and
the fairness question in Part I'V.

1. What Are Neuwtrality Agreemeiis?

Although neutrality agreements come in several forms, the common
denominator for all of them is that employers agree to remain neutral
with regard to the union’s attempt to organize the workforce.” Some
agreements simply state that the employer will remain neutral but
conlain no specific provisions, while other agreements are more
detailed."® For example, Hotel Employees and Restaurant Employees

1on, LEVITT, supra note go, at 8g.

161. Employee Free Chaice Act of 200y, 5, 500, 111h Congress (2000). As discussed above, EFCA
pravides for recognition based on card ehecks, see supra text sccompanying notes 19-18, but does not
require employer neutrality.

16z, While mest agreements contain » definition of neutrality, the definitions vary widely, Most
Communicstion Workers of America, United Auto Workers, imd Unijted Steelworkers of America
agreements define pevtrality as “neither helping nor hindering™ the unjon’s organizing effon, yet still
allow employers 1o communicate faels to the employees, See Adrienne E. Eaton & Jill Kriesky, Union
Crganizing Under Newrality and Card Check Agreements, 55 Innus. & Lap, REL Rev. 42, 47 (2001). A
different approach is apparem from the Motel and Restauramt Employges Union agreements that
prohibit the employer from communicating any opposition to the union. 7. Less typical definitions
provide thal management will make an affirmative stalement 1o their emplovees that it welcomes their
choice of a representative. Id.




721 HASTINGS LAWJOURNAL {Vol. 6i3:605

Union agreements stated that employers would not “communicate
opposition™ to the union’s efforts.”™ :

Neutrality agreements commonly give the union access to
employees in the form of a list of their names and addresses (and,
sometimes, telephone numbers), as well as permission to come onto
company property during work hours for the purpose of collecting
authorization cards.'™ This differs from the guidelines established by the
NLRB and the courts, under which an employer has no obligation to
provide the union with such sweeping access to its employees, and may
actually be prohibited from doing so."”

Finally, most neutrality agreements include a “card check”
provision, which requires -the employer to recognize the union if a
majority of the bargaining-unit employees sign authorization cards.™
Under a card-check agreement, the employees do not vote for the union
in a secret-ballot election monitored by the NLRB.™ Instead, the
employer recognizes the union if it presents the company with the
requisite number of signed authorization cards, at which point the
neutrality agreement is no longer needed and expires."”

2. What Effect Do Newirality Agreemenis Have on Unionization?

Neutrality agreements radically change the landscape of union
organizing. With the aid of such agreements, unions in one study
prevailed in 78% of the situations in which they altempled to organize,
compared to only a 46% success rate in contested elections.”™ The
difference between 40% and 78% actually understares the effect of the
neutrality agreement, in part because the sampled populations for the
two figures are different. Elections only occur when the union can show
that 30% of the employees have signed authorization cards.” As stated
ahove, however, in almost every situation where a union goes to election,

will not refer 1o the union as o third party; the parties will strive to create a campaign free of Tear,
hostility, and coercion; the parties will campaign in a positive moanner; the parties will keep their
stilements pro-company or pro-union; and the employer will not state that it is corporate palicy 1o
aveid unionizaiion. See id.

iy,

165, Arch Stokes, Robert L. Murphy, Paul E. Wapner & David 8. Sherwyn, Newrality Agreemenis:
How Unions Orpanize New Hotels Withour an Employee Ballor, CorngLe. HoteL & Rest. Apmin. Q.,
Oct.~Nov. 2001, at 86, 8g.

166. Lechmere, Inc. v. NLRB, 502 1).8. 527, 534 (1993}

167. Eaton & Kriesky, supra note 6z, at 47 thla {finding that 73% of neutrality agreements
studied had card-check language).

168, Stokes v al, snpra note tO3, ot 86.

16y. Td.

170. Eaton & Kriesky, supra note 162, at 52 & tbl3; see also Riddell, supre note 158, at 509
(finding a union success-rale difference of approsimately 19% in Brilish Columbia attributable 10
card-check procedures as compated 10 mandatory-voting procedieres).

171 See supra note Tiy and accompanying text:
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it has more than 50% of the employees sign cards.”™ Thus, the sampled
population in the 46% win figure includes only companies where it is
likely that at least 60% of the employees signed cards. Companies where
the union could not pet at least 51% of the empioyees to sign cards did
not go to election and never became part of that figure. Conversely, the
sampled population in the neutrality side of the study includes all
employers who signed such agreements. Those employers whose
employees had no interest represent the 22% of companies that remained
nonunion. In other words, it is likely that 100% of the companies thal
went to election would have been unionized under a neutrality with card
check, and the 22% of those under card-check agreements would never
have gone to election. The net effect is quite simple. Assuming there is
enough employee interest to warrant an election in the first place, the
company’s chances of becoming unionized are less than 50% under the
NLRB's election procedures and nearly guaranteed under a neutrality
agreement with a card-check provision.

It follows that employers wishing to remain nonunion or to give
their employees an opportunity to exercise their right to choose their
elected representative by secret ballot should refuse to sign a neutrality
agreement. This begs the question of why an employer would ever
accede to a neutrality agreement.

3. Why Do Employers Sign Neutrality Agreements?

The question “why do employers sign neutrality agreements?” is
perplexing to the casual observer. The answer is fairly simple. Employers
sign neutrality agreements because they have to or because it makes
business sense. There are two reasons why employers have to sign
neutrality agreements. First, local governments may require neultrality
agreements. For example, San Francisco enacied a labor-peace
ordinance that required neutrality to get a building permit or to do
business at the airport or other city-owned property.™ Other cities have
had similar such requirements.”™ Historically, there has been little public
oppasition to such requirements and even fewer legal challenges.

Second, employers who are parties lo certain collective-bargaining
agreements must agree to a neutrality agreemenl. For example, the
callective-bargaining apreements covering the hotel employers’
associations in New York City and Chicago contain neutrality
agreements.” Because the major brands and operators are all parties to

172, Se supra note 111 and accompanying text.

193, Ser MicHagt. REicH ET AL, INsT. Ivpus. REL, Living WagEs anp EcuNomic PERFORMANCE:
THE San Francisco Amrogt MobDEL, at 7 (2003).

174. For example, there is a similar ordinance in Los Angeles County. See LA, Cntyv., Cal.,
Apsin. Cunk § 201050 (a1t ).

175 These ngreements-are-onfile with- the-Authors:
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these agreements, any new owner who wishes to use an established
operator or brand must agree to neutrality.

Of course, the next gquestion is why the brands and operators agreed
1o neutrality. While it is difficult to state with authority why employers
agreed to something so long ago, one can make some logical
assumptions. Neutralily is a huge gain for the union, and unions should
and do give up other demands in exchange for neutrality. An owner who
does not plan on owning another hotel has no disincentive and, in fact,
has an incentive to force the other brands and operators to sign
neutrality agreements. During negotiations, the union’s willingness to
trade wape increases, for example, for neutrality has an immediate
positive effect on current owners. In addition, it has a long-term positive
effect. Now, if a brand opens a competing hotel, the unionized owner
knows the new hotel likely will be union and, thus, the playing field will
be level.™

Other times, neutrality simply makes business sense. For example,
SBC Communications, a telephone company, and the Communications
Workers of America entered into an agreement in which the parties
execuled neutrality agreements that included card checks for all current
SBC employees and those employed by all firms acquired by SBC in the
future.”” SBC accepted the neutrality agreemeni in exchange for the
union’s promise Lo lobby on the company’s behall regarding antitrust
complications arising out of present and future mergers and
acquisitions.™ Put simply, the company was willing, for all intents and
purposes, to accept that all of its present and future employees would
have one union as their exclusive representative in exchange for the
union’s lobbying assistance. While it may have been a good deal for the

t76. See Monms A. Hogowirz, The New Yonx Hotel Inpustry: A Lasor RELations Stupy 30
{1y50) (11 was unguestionably hecoming clenr to the Hotel Association {of New York City}, at this
point, that with the growing strength of the unions, it was only a matter of time before a significant
number of hotels would setile with any of the vadous unions in the field. 1T this happened, different
hotels would denl with different unions on differem terms, and ... il would be most impractical 1o
hove different wage scules among competitive hotels. . . . [A] uniform union structure in all the hotels
wauld be economically advantageoss to the hotels ... ")

177. Eaton & Kriesky, supra note 163, ut 44; Harry C. Kotz et al,, The Revielization of de CWA:
huegrating Collective Burgaining, Political Action, and Orgoanizing, 50 Inpus. & Lan. ReL. REv. 573,
5806-87 {av03).

178. Kutz et al., supra note 177, at 587; see alse Interview with Harry C. Katz, Deun and Professor
of Collective Bargaining, Comell Univ. Sch. of Indus. & Lab. Rel, in Ithaca, N.Y. (July 23, 2001);
CWA Tells FCC: Bell Atumic-GTE, SBC-Ameritech Mergers Will Boost Comperition and Benefit All
Consumuers, Comm. Workens ofF Asm. (Dec. 13, gyR), hutpdAvww.cwa-union.org/newsfentry/
ewa_tells_lee_bell_attantic-gie_sbe-smeritech_mergers_will_boast_competitio (illustrating the antitrust
Inhbying the CWA performed on behall of SBCY: Justice Depr. Approves SBC-Anreritech Deal, Comm.
WoRKERS OF AM. (Apr. &, 1ogg), hipdfiwww.cwi-union.org/news/entry/fjustice, dept._approves_shc-

armeritech-deab {same):
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employer, and it certainly was a great deal for the union, the employees
were deprived of information and choice.

4. What Is the Legal Status of Neutrality Agreemenis?

In assessing the legality of neutrality one needs to distinguish
between that required by government and that entered into by private
employers. The former may be unlawful; the latter is not.

a.  Governmemt-Mandared Neutrality

The legality of government-mandated neutrality suffered its first
serious blow in 2001 when Judge Vaughn Walker of the District Court
for the Northern District of California granted a preliminary injunction
that prevented the San Francisco International Airport from enforcing
its labor-peace and card-check rules against an employer who operated
at the airport.™ The court held that the airport’s labor-peace rule was
unenforceable because it likely conflicted with the so-called preemption
principle of the NLRA,™ which prohibits state and local regulation of
activities that the NLRA “protects, prohibits, or arguably protects or
prohibits.”™' Accordingly, a city, state, or local statute, regulation, or
ordinance that conflicts or interferes with the disposition of issues under
the NLRA is unenforceable.™

Chamber of Commerce of the United States v. Brown, handed down
by the Supreme Court in 2008, further calls the legality of government-
mandated neutrality into serious doubt.™ In Brown, the Court struck
down a California statute that prohibited employers who did business
with the state from using state funds to “assist, promote, or deter union
organizing,”"™ Tustice John Paul Stevens, writing for a 7-2 majority that
reversed the en banc Ninth Circuit, held that the NLRA preempted the
state statute, relying on a different but related preemption doctrine from
that relied on by Judge Walker." According to the Court, the Labor
Management Relations Act (the “Taft-Hartley Act™)," a law passed to
level the playing field of the pro-union NLRA, manifesied a
“congressional intent to encourage free debate on issues dividing labor

179. Avroground, Inc. v. City of §.F., 170 F. Supp. ad g50, g5y (M.D. Cal. 20m).

180. /d. a1 y55-56 (citing San Dicpo Bldg. Trades Council v, Garmon, 359 U.5. 336 (1950)).

181, Wis. Dept. of Indus., Labor & Human Relations v. Gould Inc., 475 U.S. 282, 286 (1986).

182. See San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 244-45 (1y59).

183. 554 U.S. 60, 74 (2008},

184. Jd. at 71-74 {quoting Car. Gov'r Cope §§ 166.45.1-8 (zin)),

t85. Jd. a1 76; Lodge 76, 1at'] Ass'n of Machinists v. Wis. Emp't Relations Comm™n, g27 U.5. 132,
150-51 (1976) {“[A] regulation by the state iy impermissible because it “stonds as up obstacle 1o the
accomplishment and execution of the Tull purpuses and objectives of Conpress.™ (guoting Hill v
Florida, 324 U.5. 538, 542 (1945)})-

186. Labur Manapement Relotions Act of 1947 {*Taft-Hartley Act™), Pub. L. 8o-101, 68 Stat. 130

(codified asamended-nt-2g- W:5:C-E§-140-1y7- (2010} )
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and management.”™ The Court found both explicit and implicit
congressional intent to leave noncoercive employer speech unregulated
because it is impermissible to “chillf] one side of ‘the robust debate
which has been protected under the NLRA.™™

Although labor-peace statutes differ in some respects from the
statute al issue in Brown," they raise many of the same concerns. The
statutes deny employees the “implie[d]...underlying right” to
information opposing unionization and discourage free debate of labor-
management issues by stifling one side of the dialogue.™ Labor-peace
statutes thus embody state policies on organizing— policies that “stand([]
as an obstacle™ to the policy Congress pronounced on that issue in the
Taft-Hartley Act.”

Even more on point is Judge Richard Posner’s decision in
Metropolitan Milwaunkee Association of Commerce v. Milwaukee
County.™ In Metropolitan Milwaukee, the Seventh Circuit struck down a
Milwaukee ordinance that required certain transportation contractors 1o
negotiate neutrality agreements as a condition to receiving payment from
the county." The ordinance required that these agreements inciude
clauses subjecting labor disputes to binding arbitration, prohibiling
employers from holding captive-audience speeches and expressing “false
or misleading” information intended to influence an employee’s vole,
and requiring the employer to provide the union with an employee
contact list and *“timely and rcasonable access” to the workplace.™ The
court held that a state may regulate labor relations with ils contractors
only for limited purposes, such as increasing the quality or reducing the
cost of the services performed.” However, a slate may not regulate labor
relations to promote a policy it views as superior to that embodied in the
NLRA.™

187, Brown, 554 U5, at 67 (guoling Lins v, United Plant Guard Workers of Am., Local 1114, 383
115, 53, 62 (1460)).

188. Kt at 73 (guoting Old Dominion Branch No. 496, Mat'l Ass'n of Letter Carviers v. Austin, 418
US. 264, 275 (1974)); sve also Hewltheare Ass™n. of N.Y. State, Tnc. v. Pataki, 388 F. Supp. xd 6, 25
{(N.DINCY. 2005) (striking down, as preempled by the NLRA, N.Y. Lab. L. § 211-3 (McKinney 2004},
which prohibited use of state funds 10 “encourage ot discourage union arganizalion™), rev'd, 471 F.ad
87, 109 {zd Cir. 2006) (reversing grunt of summary judgment based on the presence of fact issues, but
accepling the fuwer courl’s determination that the NLRA might preempt the New York statule).

18y, For example, the statule at issue in Brown arpuably wes even more pro-umion in that it
permitted the use of funds (oward expenses in connection with allowing union representalives access
te the employer's premises or “[nlegotisting, entering inio, or carrying out a voluntary recopnition
agreement.” Cat. Gov't Cobk § 16647 {(zu10).

tgu. 554 ULS, a1 68.

191. Machinisis, 427 U5, at 150 (quoting Hill v. Floridy, 324 U.5. 538, 542 {1945)).

192. 431 F.ad 277 (9th Cir. 2003).

g3, Mdoat 277-78.

194, Crry. oF MILwauREE, Wis., Cong Gen. Onpivances § 31.02(f) (2000).

198, Metro. Mitwankee, 431 F.ad at 297-78.

196 i n-27R=79: The-vounly-argued-in- the-alternative- thu-1he-scheme-was - not-regulations-but
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b.  Private Newrality Agreements

There are three arguments why private neutrality agreements
violate the law: (1) section 302 of the Taft-Hartley Act makes it unlawiul
for an employer to give or agree to give a “thing of value” to any labor
organization and for a Jabor organization to receive a thing of value from
any employer,”” (2) the Taft-Hartley Act allows employers the right to
campaign against the union,” and (3) the NLRA prohibits so-called
“company unions.”’” Below we first describe why a private neutrality
agreement violates the law. We then describe how the courts and the
NLRB have ruled on these issues.

The first question is whether a neutrality agreement itself
constitutes a thing of value provided to a labor organization. Courts use a
seemingly broad interpretation of “thing of value” in section 302. For
instance, in United States v. Schiffiman, the question before the court was
whether the request for a reduced room rate constituted a thing of value
and thus violated section 302 In that case, a union official who
represented a bargaining unit at a Hyatt property in Florida requested
that an Atlanta Hyatt provide the official with a room rate that was
almost 50% less than Hyatt’s corporate rate.™ The court found that the
room-rate reduction was a thing of value and that the requested [avor
violated seclion 302, Similarly, in United States v. Boffa. the court
found that an employer unlawfully provided a thing of value when it
provided a union official with the use of a 1975 Lincoln Continental
without charge for a four-month period.™ This broad definition of “thing
of value” in section 302 is consistent with the judicial interpretation of
the same term when it is found in other statutes.™ Those holdings suggest

aflocation of stale funds. However, the court held that express regulation versus the use of the county’s
spending power was “a distinetion without a difference.” Jd. at 279 (guoting Wis, Dep’t of Indus.,
Labor, & Human Relations. v. Gould Inc., 475 U.S. 28z, 287 (1086)).

197. 190 U.S.C. § 1806 (2010),

198, 29 U.5.C. § 156{c) (2010).

19y, fd. §158(a}z2).

aon. 552 F.ad 1124, 1125 {(5th Cir. 1977).

aor. fd

a0 fd.

a03. 688 F.ad g1y, yz24, 036 (3d Cir. 1982).

aod. See, e, United States v, Girard, 6o1 Fad 6y, 71 (2d Cir. 1g79) (holding that 18 U.S.C. § 641,
which prohibits embezzling, stealing, petloining, or knowingly converting “any record, voucher,
money, or thing of vajue™ of the U.S. or of any depariment ol apency thereof, includes actions
involving “intangible™ property). Other lederal stalules vse the phrase “anything of value™ See
18 1.5.C. § 201 (2010) (defining criminal bribery and prohibiting any person from giving or attempting
to give “nnything of value™ 1o o povernment official with fhe intentien of influencing their official
actions und reciprocally prohibiting any public afficial from receiving or atlempting 1o solicit anything
of value in return for official action); 18 U.S.C. § 666 (2010) (imposing criminal sunctions for soliciting
or demanding corruptly for the benelit of any person, or accepting or agreeing 1o aceept “anything of
value” from any person, intending 10 be influenced or rewarded in connection with any business,

transaction; or series of transnctions of such-organization; government: 0r-agency-involving anything of

-
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that a similarly broad interpretation would apply to a thing of value
under section 302 of the Taft-Hartley Act.

Neutrality agreements almost always require the employer to
provide at least four things that have been or logically would be
characterized by the courts as things of value under this broad definition
of the term: access to the hotel’s premises so the union can speak to the
employees, a list of employees, a card-check provision, and exclusivity (o
one union. If any of those are benefits that constitute a thing of value, the
typical neutrality agreement would violate section 302 of the Taft-
Hartley Act. Indeed, it seems clear that these four items are things of
value. As explained above, the value of the card check is significant: it
substantially increases the likelihood of union success in an organizing
drive. Similarly, access to employees, directories, and exclusive
dealings™ are not required by the law and seemingly would help the
union in its efforts. One would presume that significant help in
organizing an employer—the main goal of the union—would constitute a
thing of value.™

The second argument that private neutrality agreements violate the
law stems from section 7 of the NLRA, which grants employees the right
to organize or to refrain from organizing.™ The right to refrain from
organizing was added to the NLRA in the Taft-Hartley Act.™ To
operationalize this right, Taft-Hartley allows employers and employees
to file unfair-labor-practice charges against unions when the unions’
conduct interferes with the section 7 rights of employees,”™ and gives
employers the right to exercise free speech with regard te union
organizing as long as they do not threaten, make promises to, inlerrogate,
confer benefits on, or solicit grievances from employees.”™ It seems that
the purpose of these free-speech guarantees is to allow employees access

vislue of $5,000 or more).

205. See supra notes 170-72 and accompanying text.

206. Exclusive denling menns that only the union that was a purty 1o the agreement, and not rival
unjons, would have access and direciories.

207, See supro noles 173~7y and accompanying fext.

208, See 2y U.S.C. § 157 {2010) (“Employees shall have the right 1o sell-organization, to form, juin,
or assist labor organizations, 1o bargain collectively through representatives of theiv own choosing, and
1o engage in other concerted aclivities for the purpose of collective bargaining or other mutual aid or
protection, and shall also have the right to refrain from any or all of such activities . ...").

a0y, Labor Manngement Relstions Act of 1947, Pub. L. 8o-101, § 100, 61 StaL. 136, 140 (cadified ss
amended a1 20 U.S.C. § 157).

210, /4. § 101, 29 US.C. § 1568(h) (2ut0). Prior to Talt-Hartley, unfsir-labor-praciice claims could
be fled only against employers. See Pub. L. No. 74-108, § 8, 49 Stal. 449, 453 {tu33).

a11. Unrco, Inc., 216 N.L.RB. 1, 1=3 {1974) (holding that it is not the salicitation of grievances
itself that s coercive and violative of section 8(a)(1), but the promise 1o correct grievances, and thal
soficitation of grievances raises » rebutiable inference that the emplayer is muking such o prumise);
NLRB v. Gissel Packing Cu., 395 US. 575, 617 {1969) (*[A]n employer's [ree speech right 1o
communicate his views to his employees s firmly established and cannot be infringed by a union or the

Buard:™):
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to information so that they can be fully informed before deciding
whether to organize or to refrain from organizing. Consequently, an
employer’s decision to remain neutral seems to deprive employees of
access to information critical of the union and thereby may interfere with
employees’ right to refrain from unionizing.

Finally, private neutrality agreements may violate section 8(a){2) of
the NLRA, which prohibits employers from assisting unions by giving
them finaneial or other support, a provision that eliminated the so-called
company unions of days past.” Like the employers’ right to engage in
free speech, the purpose of section 8(a){(2) is to preserve the free exercise
of employees’ section 7 rights. Because collusion between an employer
and a union can detrimentally affect employees by interfering with their
rights to refrain from organizing, it would seem that a neutrality
agreement violates section 8(a)(2).

While there is no case on point, the NLRB’s analysis of section
8(a)(z) supports this argument. In reviewing alleged 8(a)(2) violations,
the NLRB has noted the Supreme Court’s direction that courts need to
carefully scrutinize “all factors, often subtle, which restrain an
employee’s choice and for which the employer may be said o be
responsible.”™ Under this totality-of-the-circumstances test, the NLRB
has found that the following factors may constitute evidence of a
violation of section 8(a)(2): the employer’s introducing the union to its
employees, the employer’s permitting the union to solicit employees to
sign cards on the employer's property and during work hours, the
employer’s extending recognition to a union that had not collected valid
recognition cards, and the employer’s executing a collective-bargaining
agreement before the union had demonstrated that it represented an
uncoerced majority of employees.” Moreover, the NLRB has found that
“signed cards...cannot be considered reliable representation of
employee sentiments when there is evidence of the employer’s assistance
to the union.””

While allowing a union the use of company time and property is not
a per se violation of section 8(a)(2),” that factor in addition to the facl
that the employer has chosen which union it will introduce to its
employees, along with the other neutrality requirements described

212 See 3y US.C. § 158(a)(2) (2010) (*1t shall be an unfair labor practice for an employer . . . (o
dominale or interfere with the formation or administration of any labor organization or contribute
financial or other support 01, ...").

a13. Windser Place Corp., 276 N.LJUB. 445, 448 (1985} (citing Int’t Ass'n of Machinists Lodge No.
35 v. NLRB, 311 U.S. 72 {1940)).

214. Windsor Place Corp,, 2760 NILLR.B. st 44y,

a15. I,

w167 Tl at gy R (citing ManuelaMip: Cos gz NolR:Br 37y 196G3)):
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above, compels the conclusion that such agreements violate section
8(a)(2).”"

Despite the above arguments, the NLRB and the federal courts
consistently uphold neutrality agreements. In Hotel Employees and
Restaurant Employees, Local 57 v. Suge Hospitality Resources, LLC, the
Third Circuit addressed the issue of whether a neutrality agreement was
a “thing of value.”™ In three short paragraphs devoid of any real
analysis, the court rejected the thing-of-value argument.”™ The basis for
this rejection was the court’s interpretation of the purposes of the statute
and the effect of neutrality agreements.™ According to the court, the
prohibition against providing a thing of value was passed "to prevent
employers from tampering with the loyalty of union officials and to
prevent union officials from extorting tribute from employers.”™ This
prohibition, the court continued, is limited to bribery, extortion, and
other corrupt practices conducted in secret and only addresses
agreements (o pay, loan, or deliver any money or thing of value.™ The
courl then held that a neutrality agreement benefited both parties with
efficiencies and cost savings and did not involve the payment, loan, or
delivery of anything.™

This analysis is woefully facking in an understanding of the relevant
case law and of the nature of labor relations. For example, the reduced
hotel room rate in Schiffman was neither bribery, nor extortion, nor
corruption. Morcover, it did not involve the payment, loan, or delivery of
anything. What it did do, rather, was create a situation where the union
official may have felt indebted to the employer, arguably hindering his
ability to fully represent the employees. We dispute that a savings of $20
would have such an effect, but the court held it could.™ On the other
hand, a neutrality agreemenl pranting exclusive collective-bargaining
rights to one union could result in dues of $35 to 50 per month from
thousands of employees. Hundreds of thousands of dollars per month
seems like a thing of value. Would a union, for example, give up its
demands for increases in wages or health and safely measures in
exchange for that kind of money and power? Of course it would. In fact,
that is exactly what UNITE-HERE did in the summer of 2006 when il

a17. Moreover, under a neutrality agreement, employers recognize unions based on signatures thil
resull from employer assisiance to the union. Those eards shoudd not be considered reliable and the
NLRE should not certify the union.

218, 3y F.ad 206, 218 (3d Cir. aon4).

210. . at 21819,

a0, fd

221, Jd. {quating Turner v. Local Union No. 302, Int'l Bhd. of Teamsters, 6oy F.ad 1219, 1227 {yth
Cir. 1979)).

azz. M oat 219,

223, Il

224 United States voSchiffman; 552 Fiad-11247- 1026 (5th Gir- 1977):
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threatened an industry-wide strike il employers did not agree to
neutrality agreements and reduced demands that would have benefited
the current employees in exchange for the ability to organize nonunion
hotels.” This seems like what section 302 was designed to prevent. The
courts, however, do not agree. In fact, the Fourth Circuit™ and at least
two federal district courts™ followed Sage Hospitality. In addition, in
Dana Corporation, the NLRB followed Sage Hospitality, holding that
card-check neutrality furthers the NLRA'’s purpose of promoting labor
peace.™ In other words, an agreement that is provided at the expense of
current members’ wages, hours, and terms and conditions of employment
and that jeopardizes the employees’ section 7 right to refrain from
joining a union is permissible as long as it furthers labor peace.

We believe that card-check neutrality agreements violate section
302 and the NLRA and therefore should not be enforced. Our belief,
however, does not reflect the current state of the law and thus, for the
time being, neutrality agreements are alive and well.

D. LEGISLATIVE AND ADJUDICATIVE INITIATIVES

EFCA would have put part of the section 302 issue lo rest because it
would have mandated employers to recognize unions as the exclusive
representative of petitioned-for units of employees on the basis of signed
authorization cards from a majority of employees in those units.”™ The
midterm elections destroyed any chance of this statute being passed
during President Obama’s first term. While the passage of EFCA may no
longer be viable, its aftereffects remain on both sides of the table, The
concept of “free choice” ending the process of secret-ballot elections was
an anomaly that not only doomed the statute, but that also resulted in
proposed state legislation that would outlaw card checks. In November
of 2010, voters in four states— Arizona, Scuth Carolina, South Dakota,
and Utah—voted to amend their state constitutions to require secret-
ballot elections for union certification.™ The NLRB has taken the
position that these amendments are preempted by the NLRA and thus

an5. Richard W, Hurd, Newsrolity Agreements: Innovavive, Controversiol, and Labor’s Hope for the
Funtre, NEw Lag, Funum, Spring zoo8, a1 35, 36-37; David Sherwyn, Zev 1. Eigen & Paul Wagner, The
Hotel Indusiry’s Swanner of 1006: A Weaershed Mament for America’s Labor Unions?, 47 CORNELL
HoreL & Rest. Apyiw, Q. 337, 34345 (2000).

226, See Adeock v. Freightliner, LLC, 550 F.3d 360, 376 (41h Cir. 2008}

327, See United Steef Warkers Int'l Unian v. Hibbing Jeint Veniure, No. 06-4820, zuu7 WL
2580546, st 75~6 {D. Minn. Sept. 4, 2007); Patterson v. Heartland Indus. Partners, LLP, 428 F. Supp.
ad 714, 724 (N.D. Ohie 2008).

228, 356 N.L.R.B. No. 4y, 20102011 NLRB Dec. § 15,36y (Dec. 6, 2010).

2ag. 5. 560, 1111h Cong., § 2(a}(6) (2009}

age. Amz. Const. art. 11, §37; 5.C. Cownst, art. )1, § 12; 8.0, Const. anl. V1, § 28; Uran Consy,

art IV EB(T)
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are unenforceable.™ These issues will be played out before the NLRB
and ultimately the courts.™ In addition, as stated above, numerous states
are discussing right-to-work legislation.™ Currently there are twenty-
three right-to-work states.™

On the other side of the ledger, organized labor is lobbying the
NLRB to change its rules and shorten the time between the filing of the
petition and the election. Commentators are proposing a time period of
twenty, ten, or even five days between the filing of the petition and the
election.™ Labor argues that a shortened time period would allow a
secrci-ballot election but would curtail management’s ability to threaten,
intimidate, coerce, promise benefits 1o, and surveil employees.™

There are two problems with a shortened-election scheme. First,
assuming that a fully informed electorate is desirable, five or ten days
simply is not enough time for management to convey its side of the story.
Unfortunately, this is a trade-off between interests that likely cannot be
reconciled. The second problem, however, hurts both sides. Before
holding a union election, several issues must be resolved, the most
difficult one being the scope of the bargaining unit. Those advocating for
quick elections argue that a “vote now and litigate later” approach will
sufficiently address these issues™ This play on the classic collective-
bargaining mantra, “work now and grieve later,” will not work.
Currently, management decides whether to contest the bargaining unit
before the election.”™ While delay can help management in the election,
employers often consent to the proposed unit to avoid the expense of
challenging the proposal, the risk of losing the challenge, and the

231, State Constitutionad  Anendments Conflice with the NLRA, NLRB (Jan. 14, 2m1),
http:finich.govisites/delaul/files/docurnemis/az ¢/statesioctsheet. pdf.

a3a. See Letter from Lafe E. Selomon, Gen. Counsel, NLRB, to Tom Horme, Ariz. Ay Gen.
(Jun. 13, 2061}, availeble ar Wipdinicb.govisitesidefault/Niles/documents/aza/letter_az.pdf (threatening
litigation); Letter from Lafe E. Solomon, Gen, Counsel, NLRB, to Alan Wilson, §.C. Aty Gen. (Jan.
13, 201t ), available ar hitpdinlrb.govisites/de ol fles/documents/azg/letter_sc.pdf (same); Letier from
Lafe E. Solomen, Gen. Counsel, NLRB, to Many 1. Tackley, S.D. A’y Gen. (Jan. 13, 2011), avaflable
at heip:/inlrb.povisites/defaubt/files/documents/azyfetter_sd.pdl (same); Letter from Lafe E. Solomon,
Gen. Counsel, NLRB, 10 Mark L. Shunleff, Uah Aty Gen. (Jan. 13, 201), availuble at
hitp:ifnlrh.povisites/defsuli/fles/documentsfazg/letter_utpdf (same).

233. See supra noke 95 snd accompanying test.

234. See snpriaoie g5 and tccompanying text.

235, See 155 Cona. Rec. 83, 636 (daily ed. Mar. 24, 2009} (statement of Sen. Arlen Specter)
{propusing a guick-election seheme where the initinl election would be held within tweniy-one days of
the filing of the petition): Implicaions af the Employer Free Choice Act, MeTro. Conr. Counskl, Sept.
2000, 4l 12,

236, The NLRB held a heariog on June 8 and 19 10 discuss shortening the elections, where
professionals and academics opined on the topic. See Open Meaing on Proposed Election Process
Rudes, NLRB, htip:/iwww.nlrb.goviopenmeeting (last visiled Feb. 14, 2m2),

237, See Proposed Election Rule Changes, Hearing Before the NLRB 358 (July 14, 2011), available ai
hitptwwew.nirh.govisites/defaulTiles/documents/s2s/publicmeetingoy-19- 1 1-corrected.pdl. {statement of
union-side astorney Joue Paller).

238:--See Stokes et-al; supra-note-165;a1-88:
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potential of appearing obstructionist to employees. In contrast, if “vote
now and litigale later” were the norm, once management lost, they
would have every incentive to litigate. Management lawyers invoking the
need for discovery, briefs, open hearing dates, and other litigation
instruments could delay certification for months or even years. In effect,
“vote now and litigate later” would provide employers with a legitimate
excuse o tie up union victories in litigation for years, while under the
current scheme employers lose credibility if they enpage in such dilatory
tactics.

IV. DEVELOPING A NEw SysTEM For UnNION ORGANIZING

As stated above, we contend that a fair system would be one in
which employees have full information (or as full of an opportunity to
obtain complete information as possible) and feel that during the process
they were treated with respect and not threatened or intimidated by
either side. The current status quo, neutrality agreements, card checks
(with or withoul neutrality), and quick elections all fail to meet our
standard. Under current NLRB rules, the sides can lie to each other,
employees report being fired and intimidated, and each side uses its
respective weapons Lo defeat the other. Neutrality and quick elections
axiomatically expose employees to only one side of the story, and card
check is subject to intimidation by unions.™

It is our belief that some approach the conversation about how Lo
improve the collective labor-representation election system with the
preexisting belief that employees should be represented by a union
{because that is what is in their best interest, whether employees realize
it or not), and some approach the conversation with the view that
employees should not be represented by unions (whether employees
realize that it is in their best interest or not). Hence, some of the focus is
on developing reform that tilts results in one direction or the other. For
instance, the normative debate about neutrality reveals much of this
paternalistic orientation. Some are willing 1o sacrifice what we believe to
be one of the core tenets of democracy and workplace governance—
namely employees’ right to vote for their representative, or vole not to
be represented at all—in the name of increasing union win rates, because
of the beliefl that higher union density is better for everyone, including
employers and employees, both represented and nonrepresented.

Our mantra is that a system for electing labor organizations needs to
be focused on what is best for voting employees, deferring to them 1o

239, Some union advocates laugh a1 the concept of union intimidation. But union organizers make
a name for themselves and remain employed if they are successfui. 1t is nafve 10 assert that a union
orpanizer two eards away from victory would not be more §ikely 10 resort to intimidation or other less

than-desirons means- [0 SeCure SuCcess:
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make the decisions that directly affect them before worrying about what
is good for the U.S. economy or other employees across town. We
therefore endeavored to find or develop a system that would
operationalize our core beliefs, which are summarized as follows:
(1) unionization will benefit some employees, but will not benefit others;
(2) some employees want a union and others do not; (3) employee
choice, rather than achieving labor peace regardless of the cost, should
drive policy; (4) employees should have full information, or at least the
maximum opportunity for exposure te full information; (5) employees
should vote in a secret-ballot election; (6) management and unions have
corrupted the current NLRA rules so that the goal is to win and not to
facilitate employee choice; and (7) a union organizing system will be
successful if, regardless of the result, at its conclusion the employees feel
they have been respecied, fully informed, not intimidated, and are
satisfied that they made the choice they wanted to make.

A. Tue PrincirLEs For Etuical Conpuct DURING UNIoN
REPRESENTATIONAL (CAMPAIGNS

Before developing our own system, we looked to find a proposal or
practice thal satisfied our goals. There is one. We encourage unions,
management, and ultimately Congress to adopt the Principles for Ethical
Conduct During Union Representational Campaigns (the “Principles™)
developed by the Institute for Employee Choice.™ However, we raise
some significant questions about the way in which the Principles should
be implemented. These questions carry important consequences, more
broadly than in the labor-management relations context, about the
differences between positivistic legal rules and normative, sociomoral,
self-imposed constraints as optimal means of enforcement regimes.

The Institute for Employee Choice is the brainchild of Richard
Bensinger and Dick Shubert. Bensinger is a long-time union organizer
whose resume includes being the first head of organizing for the AFL-
CIO, as well as working with UNITE-HERE, the United Auto Workers
(“UAW?™), and other unions.™ Shubert is the former CEQO of Bethlehem
Steel and former Deputy Secretary of Labor under the Nixon and Ford
administrations.”™ Both men grew {rustrated by the current system and
its perverse incentives for both unions and management.™ Despite
coming from opposite sides of a polarized issue, Bensinger and Shubert

a40. Richard Bensinger & Dick Shubert, Inst. for Emp. Choice, Principles for Ethical Conduet
During Union Representational Campaigns (unpublished menuscript) (on fGle with the Authors).

2yt Justiate Direciors, Inst. For Emp. Choice, hupifwww.employeechoice.org (select “Ahout
Us™) (last visited Feb. t4, 2013).

242 Id.

243. Richurd Bensinger, Co-Chair, Inst, fur Emp. Cloice, Lecture ut Comnell University (Feb. 13,

a1 z);
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share the core beliefs listed above.™ Their experiences and their beliefs
led them to create an institute grounded on two principles: to do what is
best for employees and to be governed by ethies—not law.™

The Ethical Principles are as [ollows:

These principles define ethical conduct for bolth unions and
employers and are based on the premise that employees will make Lhe
decision about organizing through a contesled secret ballot election.

(1): Trathfulness. The Employer and the Union should be truthful and
accurale in their campaigns. Although the law does not regulate
honesty, the parlies have the ethical obligation to present accurate
information ta employees. If either side contends thal a statement by
the other is not accurate and truthful, the Institute for Employee
Choice, a joint labor/management entity, will provide an opinion.

(2): No threats, implicit or explicit. Neither the Union nor (he
Employer should make threats, implicit or explicit, in order to gain
voles, A [ree choice requires that there be no coercion or fear. Under
current law, veiled threats are toleraled and there are no meaningful
penalties for direct threats. An atmosphere of fear is antithelical to
free expression of employee choice.

(3): No promises. Just as threals are not acceplable, neither are
promises or bribes. Under the NLRA employers are prohibited but
unions are allowed to make promises, Under these principles unions
are also forbidden (o make promises to gain votes.

(4): It is not [air 1o imply that the exception is the rule. A common way
of distorting the truth is by presenting an unusual situation, and
implying that this is the norm. The parties musl not use extreme
examples to sway apinion. And also should tell the whole story.

(5): Corporate campaigns. 1f employers agree to these principles, then
unions should not undertake “corporate campaign™ stralegies designed
to pressure the employer. These principles presume thal both parlies
reach out to employees to present Ltheir case. Corporale campaigns are
only ethical when there is an uneven playing field such that employee
free chaice is not meaninglully present.

{6): Discharges. There should be no discharges, subcontracting of
wark, or layoffs aimed at discouraging union activity. This is the
ultimale coercion, and immediately chills any possible [ree choice.
Employers who terminate a known union supporter or member of the
union’s organizing commiitee should submil he lermination Lo
immediate arbitration. Penalties for discharging a union supporter
should include quadruple back pay as well as punitive damages lo
discourage such conducl. The reason that mulliple backpay and
reinslatement is nol a sufficient deterrent is because this behavior has
such a drastic chilling [e]ifecl on the rest of the workforce. Punitive
damages as appropriale are essential 1o deter such conduct.

4. Hd.

235, Il
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(7): Equal time, equal access, equal posting rights and all meetings are
voluntary. The union musi have equal access to the electorate
including equal time for all meetings conducted as parl ol the
employer’s campaign. A series of debates between management and
the union is encouraged. The employees should have a right o hear
both sides, without any advantage to either side. There should be no
one on one meelings about the union between supervisors and
employees. The union musl be granied equal space to post literature
On company property.

(8): Delays. The employer should agree not to engage in delaying
tactics. Parties cannol ethically rely on lengthy legal maneuvers 1o
thwarl [reedom of choice.

(9): No pressure to sign union cards. The union should not pressure
employees Lo sign cards. Peer pressure or coercion to gel people Lo sign
union cards is not ethical.

{10); Respect. Neither party should demonize ils adversary. An
almosphere of mutual respect is necessary for an ethical climate.
Unions have an important role in a democracy. Employers also are
entitled 1o be respected. Neither party should engage in smear tactics.
{11): Stacking the deck. Neither party should attempl to “stack the
deck.” If employers accept these principles, then the unjon may nol
ethically planl undercaver union-supporters (salis) into the workplace.
Neither can employers seek to hire anti-union personnel in order to
pain votes.

(12): The final principle is not a specific ethical guideline, but the
Golden Rule—do unto others as you would have them do to unto you.
Bath employers and unions have an important role 1o play in a vibranl
democracy, and ethical behavior is an end in itsell. The Institute for
Employee Choice is available to support and commend employers and
unions who agree to adhere to these principles™

The substance of the Principles appeals to us for a number of
reasons. The obvious reasons are that they provide for elections, full
information, and truthfulness, and they prohibit coercion and
intimidation. More important, they address the more subtle issues. The
NLRA prohibits explicit threats, but any good management lawyer can
make sure that the company’s implicit threats are lawfully conveyed.” In
addition, we support the Principles because they have one set of rules for
both sides. Employees will get equal access to both sides and neither side
will be able to exploit the rules to gain an advantage. While employers
may bristle al inviting the union onto the premises, the climination of

246. Bensinger & Shubers, supra note 230

a47. For example, compare what an employer cannot Jawfully 1ell its employees (“1[ you vote for
the union there will eventunlly be a strike, and there will be no wages, no health insurance, and
strikers can lose their jobs when the sirike is over™) with what employers may fawfully tell employees,
{*We will bargnin in goud faith, but will not agree 10 unreasonable union demands. 1T the union does
not accept ovr offer its only cheice will be 10 call a strike. The company hopes this does not happen,
hut if it does, there will be no wages, no health insurance, and strikers can lose their jobs when the

ssrike is over-We hope this doesmot happeny but-it's-ateal concernif you vote-for-the-union:®):
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corporate campaigns, which are driven by union intimidation and
management’s fear of the loss of business, should make an acceptable
trade.

In addition to satisfying our goals, the Principles are atiractive
because they may soon be operationalized. While the Institute has held
only one election, the UAW recently announced a plan to operate under
the Principles for all new elections.™ The UAW is currently in
negotiations with the major multinational car manufacturers to make the
Principles the method for all future elections.™

Aneccdotal evidence from the one past election showed that the
employees who voted did, in fact, believe that they had full information
10 make a choice free from intimidation.™ The fact that these Principles
may be used allows us to make a call for future research. We propose a
commissioned study where researchers survey employees who have gone
through organizing under the NLRA procedures, ncutrality, and the
Principles to determine if any system truly satisfies the goals outhned
above.

"There are, of course, some issues that need to be addressed. The
Principles prohibit one-on-one supervisor-employee conversations but
do not address union organizers doing the same. We would allow
supervisor conversations as long as they olherwise complied with the
Principles. We would also allow union organizers to have similar
conversations on an employer’s property. After the petition is filed, we
would prohibit off-site campaigning by either side.

B. ENACTING THE PRINCIPLES

Finally, perhaps the most interesting issue at the heart of this Article
is determining the optimal way to maximize the enforceability of the
Principles. There are three possible approaches: (1) codify the Principles
statutorily and impose legal sanctions for violations, (2} codify the
Principles as an optional component part of the law, and provide
incentives for unions and employers Lo agree to them and to comply, or
(3) leave the Principles out of the law books, keeping their authority and
enforceability entirely derived from extralegal sources. We address each
of these options below.

Codifying the Principles into law with legal sanctions in place for
noncompliance seems like the mechanism least likely to yield the desired
results. This mechanism most closely resembles the current scheme of the

248, UAW Principles for Foir Union Efections, UAW (Jan. 3, 2011), bttp:/iwww.uaw.orglarticles!
uaw-principles-fair-union-clections; see Joan Sitvi, Answering UAWs Call: Doing the Right Thing,
SoriparTy Mat, (Jun~Feb. 201t), hiipdwww uaw.org/storyfanswering-uawsscall.

24y. Paul Tngrassia, The United Ante Workers Test Drive @ New Madel, War, St ). Onvine (Feb,
6, 201 1), hitpzifonline.wsf.com/uricle/SB tountg240527487047003045761 23822 184484308 Tuml.
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NLRA,; implementing the Principles this way would do litile more than
reform a law plagued by inefficient system gaming by piling on more law
ready to be equally inefficient and pamed by management and unions
seeking 10 win. As they have done for decades under existing statutory
regulation, unions and employers would have their lawyers opine on
oplimal ways of subverting and circumventing the rules, testing statutory
language for interpretive weaknesses (for example, what is a “delay
tactic” under the eighth principle—what if something has the effect of
causing delay, but is done for some ulterior purpose?). The assumption
some could make is that the cost of the sanction to the violator,
discounted by the likelihood of being found in violation, is less than or
equal to the administrative cosls of investigation plus the costs of
imposing those sanctions. These costs could be weighed against the
benefits of circumventing the Principles. The probability that more
employers and unions would make this calculus their primary means of
determining whether to adhere to the Principles, and would engage in
strategizing ways to subvert the Principles, would be greater under this
implementation because neither unions nor employers would have any
choice in agreeing to the terms. The contractual element of the Principles
would be stripped away.

There is substantial theory and some empirical evidence to support
the argument we make here that entering into contracts {(with the same
terms) might make unions and employers more likely to feel bound by
the terms of the agreement and to conceive of their obligations to
perform the terms of the agreement out of moral or socialmormative
constraints instead of doing the cost-benefit calculus alone.” We submit
that enacting into law what really amounts to a moral obligation to “do
the right thing” in union campaigns tethered with sanctions penalizing
violations is likely to be as effective as music producers relying on
intellectual property rights protection laws to police music pirating. The
lessons learned from the Recording Industry Association of America’s
difficulties fighting digital music piracy supgest that when moral
obligations are framed as legal ones, with the threat of a sanction for
failure to comply, less effective enforcement is likely to result.™ In fact, it
may be the case that building a fence (in the form of statutes) prompts
those perceived as fenced out 1o conceive of ways of jumping over the
fence, and perhaps even implicitly challenges them to do so. The fence

a51. Robert I, Bies & Tom R. Tyler, The “Litigetion Memuality” in Qrganizations: A Test of
Alternive Psychological Explamurions, 4 Onc. 5ci. 352, 352 (1993) (identifying differem psychological
foctors that could explain why emplayees consider suing their empleyers); Tyler, supra note 1, al 70-73
(suggesting that individunls comply because of their lang-term commitment 10 membership in a society
rather than because of their short-term self-interests).

a52. See Sudip Bhattacharjee et al., tmpacr of Legal Tireots on Online Music Sharing Activity: An

Analysisof-Music Industrye-Legal Actions: qu-b-law - Ecor: gty +10- (200
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shifts the perceived responsibility for the parameters on behavior to
Jawmakers and diminishes the moral responsibility for viclations of the
spirit of the law.

It seems this is true for treatment of new proposals to amend labor
law that do little more than add more laws. For instance, when President
Obama was elected and EFCA seemed likely to pass, labor-and-
employment law firms responded by releasing memoranda to their
clients advising them how to maximize management's existing goals,
perpetuating the status quo, and how to challenge the law directly and
indirectly.™ OQur claim is further bolstered by recent empirical work
demonstrating that a legal threat to enforce a contract purporting to
obligate individuals to perform an undesirable task is slightly /less
effective than a naked request to perform the same task.™

We have a more difficult time adjudicating between the second and
third proposed enforcement mechanisms than we do rejecting the first.
Under the second proposed enforcement regime, employers and labor
organizations would still have existing regulation setting the floor for
their behavior. For the reasons discussed above, this floor is suboptimal.
However, it does enjoy the undeniable advantage of augmented
predictability and certainty. This should not be underestimated. If the
Principles were codified as optionally available, such that both sides had
to jointly register their agreement with the NLRB, creating a public
certification thereof, this would create opportunities for increased
enforcement through administrative channels. This would cost more,
surely. What effect would it have on the parties’ behavior? In part, the
effect likely would be a function of the kinds of incentives offered for
agreement and compliance with the Principles. Two advantages of this
enforcement scheme are incentives to agree to the Principles via a
centralized agency, and casting a wider net to capture more organizing
drives. We propose that the incentive for agreeing to the Principles is
being listed in a publicly available database (that lists all petitions filed)
as having agreed to the Principles. Employers and unions that agreed
would also become eligible for tax incenlives and for prierily bidding
rights on government coniracting. Failing to agree would render an
employer ineligible for such incentives and government contract work,
and the public record would reflect which party or parties refused to sign
the agreement. Parties that folly complied with the Principles (as
deiermined by a neutral mediator-arbitrator, as described below, in the

253 See, e.p., Ronert I. Batnsta Ef aL., LiriLen MenpeLsos, P.C., Tue Emprovee Fret CHolcE
Act: A Crimcar Anarysis (2008): PETEr D. Connab eT AL, Proskautn Rost LLP, Tue EMpLOVEE
Free Coice Act: Are You a Tarcer? (a008); The EFCA, Organized Lahor's Legislative Agenda and
hs Impact on Yonr Business, FISHER & Puoiiors LLP (Mar. 10, 200y), hitp/fwww [nborfivwyers.com/
shownews.aspa?Show=10884&Type=112248Threat.
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event charges were filed alleging breach, or where no charges were filed
at all) would be listed on the public database as having agreed to and
complied with the Principles. Employers or unions that breached the
agreement would lose their eligibility for tax incentives and government
contract bidding, and would be listed on the public site as having agreed
to the Principles and then failing to comply with them.

The main advantage of this enforcement scheme is the set of options
available to the parties, but this could also be a disadvantage because
parties would self-select into or out of an enforcement regime we might
prefer to see applied to all employers and unions. In some respects, this
sorting could be viewed as a kind of proxy for prioritization for the kinds
of workplaces, employment, and labor organizations that would be able
to benefit. For instance, entertainment-industry guilds like the Writers’
Guild of America, the Screen Actors Guild, and the Directors Guild of
America likely would be in the group that would benefit from this kind
of incentive scheme, bul perhaps not so for entertainment-industry
unions that represent “below the line” employees like the Teamsters
(representing (ransportation and casting directors), the International
Alliance of Theatrical Stage Employees, or the National Association of
Broadcast Employees and Technicians. The first category of labor
organizations cares more about its public reputation than does the latter.
However, one way this problem could be ameliorated is by requiring
unions and employers to complete a form when they submit their
response to ecither agree to be bound by the Principles or not, which
essentially would place them in a supply chain. For instance, if the
Teamsters represent truck drivers of the Acme Truck Company, a
company with a mostly unknown brand name, it might be difficult to
discover where thal company is in a supply chain. However, if Acme
delivered coffee 1o Starbucks, Acme would be more readily discoverable
because of that affiliation, making it and other similarly situated
employers and unions more accountable under our proposed system.

While this enforcement scheme seems better than the first one, it
still might suffer from the moral obligation framed as a legal enforcement
schente problem identified above. Employers and unions will still see a
cost-benefit analysis as the primary framing of the question of whether to
apree to the Principles in a given election. Nonetheless, in the study cited
above, morally framing a legally valenced contractual obligation sufficiently
motivated parties to conform to the agreed-upon obligation.™™ That is,
perhaps it is the moral obligation partially connected to obeying the law,
not just “living up lo one’s word,” that makes the effects of a moral
framing of contract enforceability so powerful in the cited experimental

T T o



March 2012} MORAIL/CONTRACTUAL LABOR LAW REFORM 741

study. This conforms with other recent empirical research in this area.™
It is therefore unclear whether this enforcement scheme would produce
the benefit of the moral framing’s powerful self-regulating motivation
and the benefit of an instrumental framing’s motivation. It is also unclear
whether this regime is better than the one evaluated next, in which the
moral component of the agreement is made independently from a
codified lepal obligation.

The third possible enforcement regime is perhaps the closest to a
pure morally derived authority for enforcement as possible. Under this
regime, the law would remain as it is now, and parties would be allowed
to agree to the Principles on an ad hoc basis. The incentives to agree
would be the same as they are now. This regime likely would result in the
fewest number of total elections governed by the Principles, but perhaps
also the lowest administrative cost of enforcement. The parties who
agreed to the Principles under this regime probably would be the most
likely to feel bound by the terms for moral reasons, or would otherwise
have agreed because they had intended to behave in accordance with the
Principles anyway, or because the employer would not have campaigned
at all if indifferent to its workforce being unionized. Enforcement would
be grounded in the same moral basis as some contracts are.” This should
not be underestimated. It could be argued that this enforcement regime
would do better than the second one because the moral obligation is
divorced from a legal one. Perhaps where contracts are concerned, the
moral obligation, derivative even from the Bible, to live up to one’s
word™ works in spite of any positivistic power of contract obedience
(that the law requires enforcement of valid contracts). Promise and
doctrinal contract have clearly intertwined roots,™ but there is little
empirical evidence of how parties would interpret a promise like that
embodied in the Principles and even less evidence of whether that
promise would more likely be self-enforced with or without legal basis
and obligation.

256, Feldman & Teichmun, supra note 4, 01 25-27; Wilkinson-Ryan & Baron, snpra note 4., at 420~
23; Yuval Feldman & Tom Tyler, Mandated Justice: The Potential Promise and Possible Pitfalls of
Mandating Procedural Justice in the Workplace 2 {June 7, 200y) (unpublished manuscripl), eveiluble
at hitp/fssrn.com/abstract=1133521.

a57. Sve Criaxves Fiign, CONTRACT a5 Promist: A Treony oF ContracTuat Onuicatior 17 (1931)
{*An individual is morally bound to keep his promises hecause he has intentionally invoked a
convention whose function is to give grounds—morul grounds—for asother 1o expect the promised
performance., To renege is 1o abuse a confidence . ... [T]o abuse that confidence now is fike . .. lying:
the abuse of a shared social institulion that is intended 10 invoke 1he bonds of trust.”). Bur see P.5.
ATvAR, THE RiSE AND FALL oF FrREEDOM oF CunTRACT 652-5y (1y7y) (discussing the decline in the
acceptance of 3 moral basis for contractual obligations).

258, “If o man ... lakes an oath 10 bind himself . . . he shall not violste his word ... ™ Numhers
302 (New Am. Std.).

259. Marion Fourcade & Kieran Healy, Moral Views of Murker Socivty, 33 Ann. Rev. Soc. 285, 247
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In sum, it is difficull to determine whether embedding the Principles
in the law as an optional, incentivized moral contract would result in less
instrumentally minded decisionmaking and more moral-based
decisionmaking than would leaving the Principles entirely outside of the
law as a pure creature of contract. However, given the significant
advantages of casting a wider net with the positive-incentive scheme
identified above, especially the public accountability unavailable in the
third regime-implementation option,™ we espouse the second option
aver the third.

C. ENFORCING AGREEMENTS TO BE BounD BY THE PRINCIPLES

In this Subpart, we address how we envision disputes over violations
of the Principles being adjudicated and resolved. The NLRB would
assign a mediator to each petitioned bargaining unit in which the parties
agree Lo the Principles. If either side alleged a violation of the Principles
before the election were held, the mediator would mediate this dispute. If
the parties were unable to resolve their dispute through this process, the
mediator would render a decision that could take one of four forms. The
mediator would be empowered to conduct an arbitration hearing, taking
testimony and evidence in the traditional manner. The mediator-
arbitrator then would determine whether the alleged offense violated the
parties’ agreement, and if it did, what remedy-to fashion. If the offense
by management was so egregious that it poisoned the chances of
conducting a fair election, the arbitrator might issue a bargaining order.
The bar for such an order should be significantly lower than it is under
current NLRB law. That is, the penalty associated with highly egregious
violations of the Principles should be high. If the offense by the union
was so egregious that it poisoned the chances of conducting a fair
election, the arbitrator might rule that no clection was to be held and
that the union was barred from attempting to organize the employees for
up to three years. For nonegregious violations of the Principles by
management or the union, or in the event that employees (not privy to
the agreement itself) were found to have done something that viclated
the terms of the agreement, the arbitrator would be empowered to
fashion awards as she deemed necessary to [acilitate a fair election
procedure. This might include, but certainly would not be limited to,
requiring management and the union to issue joint statements, or
requiring one or the other to issue unilateral statements that ameliorated
any lainting effects of conduct found to violate the Principles.

After elections were held, the results would be not be released or
publicized in any way for six days. Employers and unions may use this

atu. This is because it would be very difficult to ensure that all petitions—even ones in which the

union-dees not propose-agreeing-to-the-Principles —would-he-tracked:
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lime to determine whether any violations of the Principles occurred and
to bring a claim to the mediator. If no claims were lodged, after this time
the results of the election would be released and both sides by default
would have waived their rights to allege any violations of the Principles
or to challenge any of the votes for any reason other than issues relating
to interpreting intentions of voters from their ballots. 1f charges were
filed during the six-day period, the mediator would mediate the dispute
and, failing successful mediation, arbitrate in the same manner as
described above. Again, the mediator-arbitrator would be empowered to
issue any manner of award, including issuing a bargaining order for
egregious employer violations, or an election bar for up to three years for
egregious union violations.

A mediation/arbitration system like this one is likely to work best
because it offers informality and flexibility, two important qualities of a
dispute-resolution system for resolving claims arising out of a morally
valenced contract.™ More control over the process should beget more
control over the resolution of disputes and should result in more creative
integrative solutions than would an adjudicatory process by itself.™” The
opportunity for greater ownership over the dispuie-resolution process
and the ability to exert more influence over the outcomes of disputes
should also be held out as a significant incentive for agreeing to the
Principles.

There are two primary means of evaluating the effectiveness of our
proposed sysiem. First, one would expect to see an increase in the
number of elections held as a percentage of petitions filed where the
Principles are agreed to as compared to instances where the Principles
are not agreed to. This would be a victory in and of itself. Currently, the
rate at which elections are held as a proportion of petitions filed is 65%
by one estimate.” Whether unions withdraw their petitions because of
newly discovered information, because events that transpire that lead
them to believe that they can no longer win, because the employer
commits unfair labor practices that the union believes render victory
impossible, or because the costs of victory appear too great, we suspect
that where the Principles were agreed lo, this rate would go up
significantly. This would be considered a victory under the
conceptualization of fairness advocated herein because more employee
choice would determine the ultimate question of whether employees

2fit. Roy 1. Lewicki & Blair W, Sheppard, Choaosing How w Iniervene: Fuctors Affeciing the Use of
Process and Oweonte Conirol in Third Porty Dispute Resolution, 6 1. Occuranonal BeHav. 4y, 63
{t1uBs); see also Ann Doucias, INpusTmal PEACEMAKING 3-4 (1962); Ricuanp E. Waniow,
INTERPERSONAL PEACEMARKING: CONFRONTATIONS AND THIRD-Paitty CONSULTATION 117-21 (1409).

26a. Corinne Bendersky, Orpanizationzal Disptire Resoltuion Systenes: A Complementarities Model,
28 Acan, MamT. REV. 043, 650-651 (2003).
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wish (0 be represented or not than would other considerations such as
union strategy, union expenses, employer strategy, gamesmanship, or
other factors that further divorce election results from true employee
preferences.™ :

Second, we expect that employees would perceive the election
procecdure under the Principles as more fair. Increased perceived
procedural fairness likely would lead to greater acceptance of the final
outcome and, hence, less industrial strife.”® As mentioned earlier, the
UAW has proposed following the Principles.™ Anecdotally, reports
indicate improved perceived fairness, but no empirical work has been
done to date that shows this to be true.” Ideally, it would be useful to
observe how employees regard the process under the Principles as
compared to traditional campaigns pursuant to the NLRA (the current
status quo) and as compared to the process when employers sign
neutrality agreements. No such study has been done as yet, but such data
would be instrumental in evaluating the ultimate effectiveness of the
reform proposed herein.

CONCLUSION

The right to collectively organize in the workplace is an important
one, even when union density is at such dismal levels. Public reaction to
then-recently elected Governor Walker's proposal in Wisconsin to
eviscerate collective-bargaining rights for some public-sector unions
shows that even if unions are unpopular, Americans seem to believe in
the right to vote for or against a union and collectively bargain with
employers.”™ This core belief in the principle of the right to
democratically elect one's representatives—in public office or in the
workplace—is at the heart of the conceplualization of fairness espoused
herein. We propose aiming for revised procedures that most accord with
this American ideal, without regard to election results. The focus should
be on making the process as fair and just as possible, independently of
the poal of turning around dwindling union-density trends. The law
should not simply perform the function of a teeter-totler —pushing win-
rates up and then, at some time in the future when union density rises,
pushing rates back down. This position should not be confused for a

.+

a6y, The rate of contracts renched in dhe data noted in Ferguson, supr note 77, is only about 38%
of the pelitions filed. Thiy rute would hopefuliy alse go up significamly for petitions guided by the
Principles as a funciion of the instances in which upions won elections.

26i5. E. Allan Lind et al., Individnal and Corporate Dispure Resotution: Using Procedural Fiirness
ay i Decision Henristic, 38 Apmin. Soi. QL 13y, 224 (1993).

266, Silvi, supra note 248,

26, Bensinpet, supra note 243,

a68. Sev Lydia Sand, Scading Back Stfe Programs is Least of Three Fiseal Evils, Gavror (Feh. 22,
a011), hupdiwww pallup.comipollfs y6276/Scaling-Back-Stale-Proprams-Least-Three-Fiscal- Evils.aspx

[

{finding-61 % of-Americans would-oppose-the-kind of-bill-proposed.in. Wisconsin)
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desire to see union rates remain low or to decline further. To the
contrary, the Authors recognize that there are serious gains that ought
not to be overlooked that come {rom collective democratic participation
by workers.”™ However, reforming a system by presuming what
emplayees want because they should want it seems backwards and even
counterproductive if the end goal is increasing union density. Perhaps the
focus ought to be shifted away from counting union shops and win rates,
and towards revising the electoral process for collective representation in
the workplace—something that American citizens seem to repard as a
sacred compenent of our democracy.

This does not stop us from wondering what effect the Principles
incorporated into law as proposed would have on union density. As
noted above, we expect the percentage of elections held as a function of
petitions filed to go up, but there could also be a rise in the number of
petitions filed. The leverage of the public specter of dishonesty or failure
lo abide by American principles of letting employees fairly vote up or
down on a union could incentivize labor to {ile more petitions. Increasing
the rate of petitions filed could inflate the denominator such that even if
win rates remained constant, the win-rate percentage could drop. The
question is whether improved procedural fairness will end up reflecting
what unionists have told us—that employees really do want to be
represented by unions but have been afraid to vote their true desires for
fear of retribution. Or, will employers veluntarily imposing on
themselves procedurally fair conditions signal the opposite of threats of
retribution—that the employer is willing to respond reasonably to
employee concerns—and /ower the likelihood of unions winning more
elections? An alternative signal 1o be gleaned from an employer signing
on to the Principles is that it took the threat of unicnization to make the
employer fronest. Or it could signal that the employer and union are able
to agree on things contractually, so maybe employees could envision life
under a collective-bargaining agreement as an improvement. Such signals
would increase the likelihood of unions winning more elections. Clearly,
more empirical research on the UAW’s experience with the Principles is
warranted, il not urgently needed, in order 1o increase the chances that
this proposal is taken seriously—something that could be critical as a
means of reforming labor law without political loggerheads,

A more interesting question is whether the Principles are applicable
to other areas of employment and, ultimately, other areas of law. We
believe that in the employment context, the adoption of a Principles-like
standard could lead to a more efficient and humane work environment
beneficial to employers, employees, taxpayers, and an overburdened

a6y, See, eg., Clegp, snpra note 53, at 311; John R, Commons, Iastintional Economics, 20 As.
Econ-REv.337,247 (1936)
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judicial system. Perhaps the only ones who would not benefit would be
labor and employment lawyers.

An examination of the nonunionized private sector reveals that the
law alone incentivizes management to behave in ways that are risk averse
because the floor of behavior the law creales makes exceeding the
minimum inadvisable. In fact, there are sitnations in which enlightened
human-resource procedures exceed the law’s protections, but they put
the employer at risk for legal action and are therefore discouraged or
avoided in spite of their clear benefits. For example, in sexual-
harassment law, employment policies that make it easier for employees
to report harassment (such as 1-8co reporting numbers) increase the
likelihood of employer exposure to liability.” Some wage-and-hour laws
prohibit employees and employers from agreeing to things that might be
mutually beneficial without being exploitive, such as longer work days in
exchange for time off, tip pooling, and modifying exempt and nonexempt
statuses.’™ There are situations in which both employees and employers
would like to create their own work rules but are prohibited by law from
doing $0.”” We contend that employers who agree lo the Principles
should be able to enter into contracts with the employees that benefit all
concerned. Thus, instead of enforcing laws drafted with the most
unethical employers in mind, why not let ethical employers establish
contracts with employees that are fair and benefit both?

In the 1g3os, labor and management were enemies. Each side
thought it needed weapons to ensure peace. Today, the enemy is neither
labor nor management. Instead, increased global compelition, diminishing
natural resources, environmenlal concerns, and sustaining a high
standard of Hving are what both labor and capital must battle. Perhaps
the Authors are overly optimistic, but one way (o win this battle may be
to have the former enemies stop trying to manipulate the law, and
instead be guided by ethics, in order to compete with their real rivals.
The hope is that affording parties the opportunity to succeed in this way
will create an avenue to test whether we are averly optimistic. The costs
of finding out are low, and the rewards could be significant.

a70. David Sherwya, Michael Heise & Zev J. Eigen, Don’t Train Your Employees and Cancel
Your "1-8a0" HMorassmenr Notline: An Empirical Exomination and Correction of the Flaws in the
Affirmative Defense to Sexwal Horassmens Charges, 69 Fornuam L. Rev. 1205, 1294 (2001) {arguing
that providing reporting mechanisms makes employees more likely (o report harassment, making it
harder for employess 10 satisfy 1heir duiy of care).

271, See2g US.C 4 213 (2010).
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Before: ROGERS and TATEL, Circuit Judges, and
EDWARDS, Senior Circuit Judge.

Opinion for the Court filed by Semior Circuit Judge
EDWARDS.

EDWARDS, Senior Circuit Judge: This case arises from a
protracted labor dispute between Tenneco Automotive, Inc.
(“Tenneco” or “Company”) and Local 660, International
Union, United Automobile, Aerospace, and Apgricultural
Implement Workers of America, UAW (“Union™). Tenneco
designs, manufactures, and sells automotive products. From
1945 until December 4, 2006, Tenneco recognized the Union
as the exclusive bargaining agent for a unit of production and
maintenance employees at the Company’s Grass Lake,
Michigan facility. In 2004, Union and Company
representatives pursued negotiations in an effort to reach a
new collective bargaining agreement to replace the one that
expired on May 12, 2004. Negotiations failed, however, and
the Union called a strike on April 26, 2005. Tenneco
continued operations by hiring permanent replacements, using
employees who decided not to participate in the strike, and
contracting out work to another employer.

Relations between the parties soured during the strike and

a-number-of-incidents-arose-that-brought-the-parties-before-the
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National Labor Relations Board (“NLRB” or “Board™}. The
Union filed unfair labor practice charges with the Board on
February 1 and 15, 2006. On February 10, 2006, some
bargaining unit employees filed a decertification petition with
the Board. That petition was held in abeyance pending
resolution of the Union’s unfair labor practice charges.
However, on December 4, 2006, a substantial majority of the
unit employees presented another petition for decertification
to the Company. Based on this second decertification petition,
Tenneco gave notice that it would no longer recognize the
Union as the employees’ bargaining agent.

In the matter before the Board, the NLRB’s General
Counsel sought to prove that Tenneco had committed multiple
violations of Section 8 of the National Labor Relations Act
(“Act™), 29 U.S.C. § 158, including, inter alia: Section 8(a)(1)
for directing employees not to say or do anything that could
“evoke a response” from other employees; Sections 8(a)(1)
and (3) for disciplining employee Joseph Helton because of
his pro-Union Activities; and Sections 8(a)(1) and (5) for
refusing to provide the Union with information regarding the
possible installation of video cameras in the workplace,
unilaterally promulgating a rule requiring supervisory
approval prior to the posting ol signs, letters, or printed
material at the Company’s facility, and withdrawing
recognition of the Union. The Administrative Law Judge
(*ALJ)”) found that some of Tenneco’s challenged conduct
violated the Act, but rejected many of the claims advanced by
the NLRB’s General Counsel. See Tenneco Auto., Inc., 2008
WL 1786082 (Apr. 16, 2008). Most significantly, the ALJ
concluded the employees’ disaffection with the Union was not
attributable to Tenneco’s unfair labor practices and, therefore,
the Company’s withdrawal of recognition was lawful as of
December 4, 2006. Id. (citing Master Slack Corp., 271
N.L.R.B. 78 (1984)). The General Counsel and the Union
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the Union on all unfair fabor practice charges. With regard to
the withdrawal of recognition, the Board held “that certain of
the[] unfair labor practices tainted the [employees’] petition
[for decertification], and that the withdrawal of recognition
was therefore unlawful.” Temneco Auto., Inec., 357 N.L.R.B.
No. 84, 2011 WL 4590190, at *9 (Aug. 26, 2011). Tenneco
now petitions this court for review, and the Board cross-
petitions for enforcement of its order.

We grant Tenneco’s petition for review with respect to
the charge relating to the Company’s withdrawal of
recognition. On the record before the court, there is no
substantial evidence that the Company’s unfair labor practices
“significantly contribute[d]” to the employees’ petition for
decertification. See Williams Enters., Inc. v. NLRB, 956 IF.2d
1226, 1234 (D.C. Cir. 1992). However, with respect to the
remaining disputed unfair labor practice charges, we grant the
Board’s cross-application for enforcement. Although the
Company has raised vigorous challenges to the Board’s
holdings, we find substantial evidence to support the Board’s
determinations that Tenneco’s conduct violated Sections
8(a)(1), (3), and (5) of the Act. See Bally's Park Place, Inc. v.
NLRB, 646 F.3d 929,935 (D.C. Cir. 2011) (“[T]he Board is to
be reversed only when the record is so compelling that no
reasonable factfinder could fail to find to the contrary.™).

1. Background
A. Facts

Tenneco has a prototype engineering facility at Grass
Lake, Michigan, where the Union represented between thirty
and forty e mployees. On April 26, 20035, following failed
collective bargaining negotiations, the Union commenced an
economic strike. Some employees resigned from the Union
and chose nol to strike. The Union excused one unit
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working during the strike. Ten employees resigned from the
Union and crossed the picket line during the strike. As the
strike continued, Tenneco hired sixteen permanent
replacements for strikers.

On August 29, 2005, Union Representative James Walker
was informed that Tenneco planned to install video cameras
in its test lab due to alleged incidents of tampering with
Company property. The Union contended that installation of
video devices in the workplace is a mandatory subject of
bargaining and requested documentation of the alleged
tampering so that it could bargain effectively. Tenneco never
responded and ultimately decided against the installation of
video cameras.

On January 19, 2006, while the strike was still ongoing,
Helton wore a lee shirt 1o work displaying the slogan, “Thou
Shall Not Scab.” Company Supervisor Dan Eggleston told
Helton to change his shirt because, he believed, some
employees would not like the message. Instead, Helton
covered the word “scab™ with a piece of tape on which he had
written the word “steal,” so that the slogan read, “Thou Shall
Not Steal.” Eggleston objected to this message and told
Helton to tape over the word “steal.” Helton taped over
“steal” and wrote the words “be a low life” on the new piece
of tape. Eggleston again objected, and ordered Helton to tape
over the slogan and leave it blank. Afier further discussion,
Helton and Eggleston agreed that Helton should go home for
the day. The next day, Helton received a written reprimand
for wearing the “scab” slogan on his shirt and then altering
the message to “goad fellow employees inappropriately and
unnecessarily.” Br. for NLRB at 9.

On January 27, 2006, Walker requested information
about the persons hired as striker replacements, including
their home addresses. Tenneco declined to provide the

addresses because ol concerns (hat the Union might use the
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information to harass or intimidate the replacement workers at
their homes. Tenneco sent a letter reminding the Union that it
already had multiple means of communicating directly with
replacements by posting notices on the Union bulletin board
and by having the Union President, Vice President, and
Steward (all of whom were working in the Company facility)
interact with the replacements before and after working hours
and during breaks. The Union later explained that, because
the replacements were permanent employees and thus
members of the unit, it needed the contact information to be
able to communicate with these employees about working
conditions, collective bargaining proposals, grievances, and
ather representational matters. Walker claimed that “mailing
addresses are the only practical way for the Union to
communicate with these bargaining unit members in a private
fashion that cannot be monitored by Tenneco.” Br. for NLRB
at 10.

On January 27, 2006, after ten months of striking, the
Union made an unconditional offer to have the striking
employees return to work. The first four strikers returned on
February 6, 2006, and Company Manager, Mark Kortz, held a
meeting with all employees at the start of the shift. The work
force then consisted of permanent striker replacements,
returning strikers, and employees who had previously
abandoned the strike. During his presentation, Koriz
instructed the employees to refrain from inciting tensions. He
amplified by saying that employees should “net . . . engage in
taunting, verbal or physical threats, or in other conduct that is
confrontational or meant to evoke a response from a co-
worker.” Tenneco Autfo., Inc., 2011 WL 4590190, at *7. Kortz
also instructed employees not to post items in their work areas
without approval. He made no reference to postings on
bulletin boards. Following the February 6. 2006 meeting,
Unien officers posted items on bulletin boards, including

notices of Union meetings, and employees also contlinued o
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post items on the employee bulletin board. Union officers also
communicated directly with the striker replacements without
interference.

On December 4, 2006, an employee presented Tenneco
with a petition signed by seventy-seven percent of the
employees (twenty-four out of the thirty-one bargaining unit
employees) asking Tenneco to withdraw recognition from the
Union. After verifying the signatures on the petition, Tenneco
notified the Union that it had received the petition and that it
was withdrawing recognition of the Union.

B. Proceedings Below

After the Union filed unfair labor practice charges, the
Board’s Regional Director issued a consolidated complaint
against Tenneco on July 31, 2007. The complaint alleged that
Tenneca, throughout the course of the strike and upon its
withdrawal of Union recognition, had committed multiple
violations of Sections 8(a)(1), (3). and (3) of the Act. 29
U.S.C. § 158(&)(1), (3). (5)-

in QOctober, 2007, a three-day hearing was held before an
ALJ. The ALJ found that Tenneco’s denial of the Union’s
request for the replacement workers” home addresses was
permissible; that the discipline of Helton over the tee shirt
incident did not constitute an unfair labor practice; that
Korlz’s instruction not to “evoke a response™ was reasonable;
that Kortz did not create a new posting rule without first
consulting with the Union; and that, while Tenneco’s denial
of the Union’s request for information about the installation
of security cameras violaled the Act, “under the
circumstances,” the violation was “very close to de minimus
[sic],” because the cameras were never installed. Temneco
Auto., Inc., 2008 WL 1786082. The ALJ credited several
other allegations of unfair labor practices that were not
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significantly, the AL} concluded that Tenneco’s withdrawal
of Union recognition on December 4, 2006, was lawful. The
ALJ predicated his decision on an application of “the Master
Slack analytical framework [for] determining whether there is
(a] causal relationship between the unfair labor practices and
the employees’ disaffection with the Union.” /d. (relying on
Master Slack, 271 N.L.R.B. at 84). In the ALI’s view, such a
causal relationship was lacking.

On August 26, 2011, the Board rejected most of the
ALJ’s proposed findings. The Board agreed with the AL that
Tenneco’s failure to respond to the Union’s request for
information about the proposed installation ol a security
camera was an unfair labor practice; however, the Board
rejected the ALJ’s characterization of that violation as de
minimis because the request was still relevant at the time it
was made. Termeco Auto., Inc.. 2011 W1, 4590190, at *2. The
Board found that Tenneco’s failure to provide the replacement
workers’ home addresses violated the Act because there was
no “clear and present danger” that the Union would misuse
the information. /d at *3-4. The Board also found that
Tenneco’s discipline of Helton for the tee shirt incident
violated the Act because “Helton’s protected conduct was a
motivating factor in the Respondent’s decision to issue the
discipline, and ... the evidence fails to show that the
Respondent would have disciplined Helton in the absence of
his protected activity.” Id. at *4-6.

The Board also held that Kortz’s direction to employees
not to say or do anything that could “evoke a response™
constituted another violation of the Act. The majority opinion
for the Board noted:

The dissent sugpests that the only reasonable
interpretation of Kortz’s statement is as a directive
against threatening conduct not protected by the Act. In

so doing, however, it ignores the fact that the statement
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was made in the context of Kortz describing the work
force in terms of strike status—those who crossed the
picket line, permanent replacements, and reinstated
strikers. Given this context, and absent any reference to
unprotected employee conduct, it is simply not
reasonable to conclude that employees would narrowly
interpret the statement to exclude all Section 7 activity.

Id at *8 (referring to 29 U.S.C. § 157, which protects the
right of employees “to engage in other concerted activities for
the purpose of collective bargaining™). The Board further held
that Kortz’s announcement about the posting of signs in the
workplace violated the Act because Tenneco’s “longstanding
practice allowed employees to freely post materials without
obtaining prior approval,” and thus “Korlz’s announcement
declared a substantial change to this past practice.” /d. at *8.

In light of these findings, the Board conciuded that
Tenneco improperly withdrew recognition of the Union. The
Board rejected the ALI’s application of Master Slack and
concluded “that certain of the[] unfair labor practices
{committed by Tenneco] tainted the petition” for
decertification. Id. at 9. Because the Board found that the
employer’s illegal conduct was responsible for the
employees™ disaffection with the Union, it held that the
withdrawal was unlawful. /d. at 9-10.

Tenneco now petitions this court for review of the
Board’s decision and the NLRB and the Union have cross-
applied for enforcement.
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II. Analysis
A. Standard of Review

“As we have noted many times before, our role in
reviewing an NLRB decision is limited. We must uphold the
judgment of the Board unless, upon reviewing the record as a
whole, we conclude that the Board’s findings are not
supported by substantial evidence. or that the Board acted
arbitrarily or otherwise erred in applying established law to
the facts of the case.” Wayneview Care Ctr. v. NLRB, 664
F.3d 341, 348 (D.C. Cir. 2011). We owe “substantial
deference” to inferences drawn by the Board from the factual
record. Halle Enters., Inc. v. NLRB, 247 F.3d 268, 271 (D.C.
Cir. 2001). “When the Board concludes that a violation of the
[Act] has occurred, we must uphold that finding unless it has
no rational basis or is unsuppoited by substantial evidence. It
is not necessary that we agree that the Board reached the best
outcome in order to sustain its decisions. The Board's
findings of fact are conclusive when supported by substantial
evidence on the record considered as a whole.” Bally’s Park
Place, 646 F.3d at 935 (citations and quotations omitted).

Furthermore, substantial evidence review does not
change when the Board disagrees with the ALJ). Local 702,
IBEW v, NLRB, 215 F.3d 11, 15 (D.C. Cir. 2000). In such
situations, the Supreme Court has instructed that an ALI’s
findings should not be given “more weight than in reason and
in the light of judicial experience they deserve.” Universal
Camera Corp. v. NLRB, 340 U.S. 474, 496 (1951). This
means “that evidence supporting a conclusion may be less
substantial when an impartial, experienced [ALJ] who has
observed the witnesses and lived with the case has drawn
conclusions different from the Board’s than when {the ALJ
and the agency have] reached the same conclusion.” Jd.
However, an ALJ's findings “are to be considered along with

the consistency and inherent probability of testimony,” and
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the significance of the findings will depend “largely on the
importance of credibility in the particular case.” /d. When the
Board and ALJ disagree, the Board’s obligation is to “make
clear the basis of its disagreement.” Local 702, IBEIV, 215
F.3d at 15. “[S]ince the Board is the agency entrusted by
Congress with the responsibility for making findings under
the statute, it is not precluded from reaching a result contrary
to that of the [ALJ] when there is substantial evidence in
support of each result, and is free to substitute its judgment
for the [ALI]'s.” /4. '

The obligation of the reviewing court is to assess the
“whole record,” meaning that our analysis must consider not
only the evidence supporting the Board’s decision but also
“whatever in the record fairly detracts from its weight.”
Universal Camera Corp., 340 U.S. at 488; see also CitiStee!
USA, Inc. v. NLRB, 53 F.3d 350, 354 (D.C. Cir. 1995). A
reviewing court must “ask whether a reasonable mind might
accept a particular evidentiary record as adequate to support a
conclusion.™ Dickinson v. Zurko, 527 U.S. 150, 162 (1999).

B. Insubstantial Challenges Raised by the Company

As noted above, the parties® dispute has narrowed to six
contested issues. Those issues are whether the Company
committed unfair labor practices when (1) it disciplined
employee Joseph Helton because of his pro-Union activities;
(2) refused to provide the Union with the home addresses of
the striker-replacement employees; (3) refused to provide the
Union with information regarding the planned installation of -
video cameras in the workplace; (4) directed employees not to
say or do anything that could “evoke a response™ from other
employees; (5) unilaterally promulgated a rule requiring
supervisory approval prior to the posting of material at the
Company’s facility; and (6) withdrew recognition of the
Union. We grant the Board’s cross-petition for enforcement

as to the first five charges. The Board’s decision on these
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matters speaks for itself and needs no amplification by the
court, See W.C. McQuaide, Inc. v. NLRB, 133 F.3d 47, 49
(D.C. Cir. 1998) (noting that there is no reason for the court to
address certain disputed matters when “the company’s . . .
challenges are met by sufficient evidence in the record to
support the Board's findings™).

After careful review of the record and the parties’®
arguments, we uphold the Board’s findings that:

[Tenneco] violated Section 8(a)(1) of the Act by directing
employees to refrain from saying anything to each other
that might be deemed offensive or evoke a response from
another employee. [Tenneco] violated Section 8(a)(3) and
(1) of the Act by issuing a written warning to employee
Joseph Helton because of his support for and activities on
behaif of the Union. [Tenneco] violated Section 8(a)(3)
and (1) of the Act by (a) Failing and refusing to furnish
the Union with requested information regarding the
planned installation of video cameras . . . . (c) Failing and
refusing to furnish the Union with requested information
concernting the home addresses of the... permanent
replacement employees. ... (e } Promulgating a rule
requiring supervisory approval prior to the posting of
signs, letters, or printed material .. ..

Tenneca Auto., Inc, 2011 WL 4390190, at *11. These
findings are supported by substantial evidence and are
consistent with established precedent.

We now turn to the Board’s finding that Tenneco
committed an unfair labor practice when it withdrew
recognition of the Union. Because, for the reasons indicated
below, we find no substantial evidence to support this charge,
we grant the Company’s petition for review.
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C. Tenneco’s Withdrawa!l of Union Recognition

When an employer has objective evidence that a union
has lost majority support, such as “a petition signed by a
majority of the employees in the bargaining unit,” it may
unilaterally withdraw recognition. Highlands Hosp. Corp. v.
NLRB, 508 F.3d 28, 31 (D.C. Cir. 2007) (quoting Lewviiz
Furnitwre Co. af the Pac., 333 N.L.R.B. 717, 725 (2001)). But
an employer may not rely on an employee petition “when the
employer’s unfair labor practices significantly contribute to
the loss of majority status by undercutting the employees’
support of the union.” Williams Enters., 956 F.2d at 1234,

The Board has explained that *“not every unfair labor
practice will taint evidence of a union’s subsequent loss of
majority support.” Lexus of Concord, Inc., 343 N.L.R.B. 851,
852 (2004). Thus, the Board has the burden of adducing
substantial evidence to support its finding that an employer’s
unfair labor practices have “significantly contributed” to the
erosion of a union’s majority support. See Quazite Div. of
Morrison Molded Fiberglass Co. v. NLRB, 87 IF.3d 493, 496
(D.C. Cir. 1996). In Master Slack, the Board set out a four-
factor test to determine whether “the unfair labor practices . . .
have caused the employee disaffection [with the Union] or at
least had a meaningful impact in bringing about that
disaffection.” 271 N.L.R.B. at 84. The Board’s four-factor
test, which we have endorsed, includes consideration of:

(1) The length of time between the unfair labor practices
and the employee petition; (2) the nature of the unfair
labor practices, including whether they are of a nature
that would cause a detrimental or lasting effect on the
employees; (3) the tendency of the unfair labor practices
to cause employee disaffection with the union; and
(4) the effect of the unlawful conduct on the employees’
mworale, organizational activities, and membership in the

union.
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Williams Enters., 956 F.2d at 1236 (citing Master Slack, 271
N.L.R.B. at 84)).

Both the ALJ and the Board applied the Master Slack
factors and arrived at opposite conclusions. However, the
Board’s judgment is infirm because it disregards material
evidence that belies any causal relationship between the
Company’s unfair labor practices and the employees’ petition
for decertification. Recognizing that “[t]he substantiality of
evidence must take into account whatever in the record fairly
detracts from its weight,” Universal Camera Corp., 340 U.S.
at 488, we conclude that on the record before us the Board’s
determination is not supported by substantial evidence.

First, it is highly significant that ten months passed
between the last credited unfair labor practice and the
submission ol the employees® petition for decertification.
“The length of time between the unfair labor practices and the
withdrawal of recognition”™ is the first of the four Masrer
Slack factors, 271 N.L.R.B. at 84, and it is obviously an
important consideration. This temporal factor typically is
counted as weighty only when it involves a matter of days or
weeks. See, e.g., Buniting Bearings Corp., 349 N.L.R.B. 1070,
1072 (2007) (eight to fifteen days was “close temporal
proximity™); Miller Waste Miils, Inc.. 334 N.L.R.B. 466, 468
(2001) (*close temporal proximity” when unfair labor
practices occurred two to six weeks before petition for
withdrawal). However, a lapse of months fails to support, and
typically weighs against, a finding of close temporal
proximity. See, e.g., Garden Ridge Mgmi., Inc., 347 N.L.R.B.
131, 134 (2006) (five-month delay weighed against finding
that unfair labor practices caused employee sentiment against
Union); Lexus of Concord, Inc., 343 N.L.R.B. at 852 {(no
temporal proximity when lapse was three months). Here, even
the NLRB admitted in its decision that ten months is “a
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4590190, at *10. The Board maintained, however, that “the
nature of some of the violations would tend to have a lasting
detrimental effect on the employees’ view of the Union,”
particularly Tenneco’s refusal to provide the addresses of the
replacement workers. /d. In the Board’s view, this and other
unfair labor practices “depriv[ed] the Union of opportunities
to meaningfully address any lingering feelings of disconnect
that would naturally exist in the aftermath of a contentious
and divisive strike.” Id. But for reasons explained below, the
cited conduct did not constitute the type of unfair labor
practices that the Board has historically characterized as
“detrimental or lasting.”

The second Master Slack factor is “the nature of the
illegal acts, including the possibility of their detrimental or
lasting effect on employees.” 271 N.L.R.B. at 84. The third
factor is “any possible tendency to cause employee
disaffection from the union.” /d. These factors obviously are
related because unfair labor practices that have a lasting
effects on employees are likely to be serious enough to cause
disaffection with a union. The NLRB relied on four alleged
unfair labor practices to show these adverse consequences:
Tenneco’s refusal to provide the Union with the addresses of
replacement employees; Kortz's admonition to employees to
avoid having discussions that could “evoke a response™; the
requirement that employees obtain supervisor permission
before posting materials in the Company facility; and
Tenneco’s discipline of union advocate Helton. See Tenneco
Awto., Inc., 2011 WL 4390190, at *9-10. No violation of the
Act is insignificant; but these violations were hardly
“hallmark violations that were highly coercive and likely to
remain in the memories of employees for a long time.” Goya
Foods of Fla., 347 N.L.R.B. 1118, 1121 (2006).

The Board has consistently held that the types of

violatiens-that-have-detrimental-and-lasting-effects-are-those
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involving coercive conduct such as discharge, withholding
benefits, and threats to shutdown the company operation. See,
e.g., id. at 1121-22 (discharging three union adherents and
suspending another were “hallmark violations™); JLL Rest.,
Inc., 347 N.L.R.B. 192, 193 (2006) (threatening employees
with closure and job loss); Beverly Health and Rehab. Serv.,
Inc., 346 N.L.R.B. 1319, 1328-29 (2006) (discharging active
union supporter and unilaterally changing hours and
vacation); Overnite Transp. Co., 333 N.L.R.B. 1392, 1394
(2001) (hallmark violations included “the granting of an
unprecedented wage increase, as well as threats that
employees would lose their jobs and that the Employer would
close if the employees selected the Union™). The unfair labor
practices alleged in this case do not rise to these levels.

This court has agreed with the Board that “the unilateral
implementation of changes in working conditions has the
tendency to undermine confidence in the employees’ chosen
collective-bargaining agent.” Vincent Indus. Plastics, Inc. v.
NLRB, 209 F.3d 727, 738 (D.C. Cir. 2000). However, to be
considered “hallmark violations,” such unilateral changes
must normally invoelve the “issues that lead employees to seek
union representation,” particularly employee earnings. Goya
Foods, 347 N.L.R.B. at 1122; see also M & M Auto. Grp.,
Inc,, 342 N.L.R.B. 1244, 1247 (2004) (iaint found where the
employer’s “unilateral changes involved the important, bread-
and-butter issues of wage increases and promotions for which
employees seek and gain union representation™). Considered
against this standard, the unilateral changes in workplace
policy cited by the Board — a new rule regarding the posting
of materials in the workplace and an admonition to avoid
having hostile discussions that could “evoke a response™ from
other employees — did not risk having a “detrimental or
lasting effect on employees.” Master Siack, 271 N.L.R.B. at
84. Indeed, the record makes it clear that both employees and

Union officials continued to post notices on bulletin boards
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without first obtaining permission from the Company; and
Union officials freely talked with unit employees about work
conditions and Union activities without interference from the
Company.

Nor did the discipline of Helton rise to the level of
“detrimental or lasting.” Helton received only a mild
reprimand in the form of written counseling. And this was the
only disciplinary action recorded prior to the Company’s
withdrawal of Union recognition. See Tenneco Auio., Inc.,
2008 WL 1786082.

Likewise, there is no substantial evidence that Tenneco’s
failure to supply the replacements’ home addresses had
detrimental effects of the sort that the Board has described in
cases involving “hallmark violations.” Union officials worked
in the Company facility, the bargaining unit was relatively
small, and Union officials had routine and easy access to all
unit employees. This access did not excuse the Company’s
failure to provide the Union with the addresses of the striker
replacements, but there is nothing in the record to indicate
that the Company’s failure resulted in “detrimental or lasting™
effects sufficient to cause a large majority of the employees to
sign a decertification petition.

The Board also failed to establish by substantial evidence
that the alleged unfair labor practices in this case actually
prevented communications between the employees and the
Union. Thus, the Board fails to satisfy the fourth Master Slack
factor by articulating what, if any, effect “the unlawiul
conduct [had] on employees morale, organizational activities,
and membership in the union.” 271 N.L.R.B. at 84. The Board
claims that the alleged unfair labor practices were particularly
problematic because they “illustrate[] the [Company’s]
hostility toward the free expression of employee views about
union matiers, and show{] a determination to prevent the

Page 17 of 21

occurrence of protected prounion speech in its workplace.”
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Tenneco Awto., Inc., 2011 WL 4390190, at *10. But the
evidence does not support this claim. The Union introduced
testimony that “the Company’s new rules effectively stifled
both the Union’s and the employees’ ability to discuss union
related matters.” Temmeco Auto., Inc., 2008 WL 1786082,
However, the ALJ discredited this testimony and found as a
factual matter that between the bulletin board and direct
conversations, “the Union had ample opportunity to present to
the replacements its side of the strike, the need for union
representation, and the progress of the negotiations that were
ongoing.” /d. Indeed, the ALJ found that “the returning
strikers could and did speak amicably and about union matters
with some of the replacement workers while at work.” Jd. The
Board never rejected the ALJ's credibility determinations
regarding this testimony.

We do not hold that “hallmark violations™ are always
necessary lo satisfy Master Siack. Nor do we mean to hold
that an employer’s interference with communications between
a union and unit employees cannot have a detrimental or
lasting effect on employees. Rather, we simply hold that, on
this record, there is no substantial evidence to support the
Board’s finding of a causal relationship between the
Company’s unfair labor practices and the employees’ petition
for decertification.

In addition, the Board’s assessment of the facts leading
up to the withdrawal petition is self-contradictory. At one
point in its opinion, the Board asseris that the Company’s
conduct “significantly interfered with protected speech among
its employees.” Termeco Auto., Inc., 2011 WL 4590190, at
*10. Yet, elsewhere the Board explained that “the record
reveals that at least some replacement employees were on
friendly terms with the union officials who were reinstated
afler the strike.” Id. al 3. Given the small size of the company
facility-(which-facilitated-communications-between-the-Union
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and unit employees) and the failure of the Board to address
the ALJ’s finding that the employees had ample opportunity
to communicate with and about the Union, the Board has not
met its burden under the substantial evidence standard to
prove a causal connection.

Finally, it is noteworthy that the ALJ heard and credited
testimony from nine of the petition-signing employees that
“the Company had done nothing to influence their decision.”
Temneco Auwto., Inc., 2008 WL, 1786082, We understand that
such testimony is not necessarily dispositive because it may
be nothing more than the product of employer intimidation.
Nevertheless, such testimony must be assessed on a case-by-
case basis, especially when an ALJ has made credibility
findings. See Universal Camera Corp., 340 U.S. at 496 (“The
significance of [the ALJ’s] report, of course, depends largely
on the importance of credibility in the particular case.”™). The
Board is free to reject the ALJ’s determinations, but it must
“make clear the basis of iis disagreement.” Local 702, IBEW,
213 F.3d at 15. After listening to the employees’® testimony,
the ALJ found that

the General Counsel did not establish that the [petition]
signers” disaffection with the Union was attributable to
the [unfair labor practice] allegations that had been
pending for over a year. In point of fact, it would be my
finding and conclusion that the [unfair labor practices] in
this case had essentially nothing to do with the signers’
decision to petition for withdrawal of recognition of the
Union. . . . [A]ls 1 observed and heard them, [the
employees’] morale as such was elevated based on their
decision to disassociate from the Union.

Tenneco Awto., Inc., 2008 WL 1786082, The Board, in turn,
simply ignored the signing employees’ testimony without any
explanation. Because the Board never explained any basis for

disagreement with the ALJ’s findings, we have taken the
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findings into account in assessing whether there is substantial
evidence to support the Board’s judgment.

The foregoing considerations, in combination, forcefully
contradict the Board’s errant conclusion — based on a
shortsighted assessment of the evidence — that Tenneco
violated the Act when it withdrew recognition of the Union.
Considering the whole record, we think it apparent that
substantial evidence does not support the Board’s finding that
Tenneco’s conduct tainted the decision of the employees’ 1o
sign a petition for decertification.

D. The Board’s Affirmative Bargaining Order

The Board ordered Tenneco to, imter alia, “recognize
and, on request, bargain with the Union as the exclusive
collective-bargaining representative of the employees in the
bargaining unit.” Temneco Awo., Ine., 2011 WL 4590190, at
*12. The Board determined “that an affirmative bargaining
order is warranted in this case as a remedy for the
[Company’s] unlawful withdrawal of recognition.” Jd. Before
this court, the Board argues that “Tenneco failed to challenge
this bargaining order before the Board, and therefore the
Court lacks jurisdiction to consider Tenneco’s challenge to
the remedy now.” Br. for NLRB at 58 (citing Section 10(e) of
the Act, 29 U.S.C. § 160(e)). We disagree.

Before the Board, Tenneco clearly opposed the unfair
labor practice charge based on its alleged withdrawal of
recognition. And the Company preserved this challenge in its
petition for review in this court. The Board’s decision makes
it clear that the sole basis for the Board's bargaining order is
Tenneco’s alleged “unlawful withdrawal of recognition.”
Because we have found that no substantial evidence supports
the Board’s finding of an unfair labor practice, there is no
longer any basis for the bargaining order. Obviously, the
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sanction for an unfair labor practice cannot survive once the
Board’s finding of an unfair labor practice has been reversed.

II1. Conclusion

With respect to its withdrawal of recognition, we grant
Tenneco’s petition for review and deny the Board’s cross-
application for enforcement. The Board’s decision regarding
the withdrawal of recognition is reversed and the
accompanying bargaining order is vacated.

Tenneco does not contest the Board’s findings that it
violated Section 8(a)(5) and (1) of the Act by refusing lo
provide the Union with requested information concerning
Joseph Helton’s discipline and work performed by an outside
contractor during the strike, and refusing to process Steven
Prysianzy’s grievance to the third step. We therefore grant the
Board’s request for summary enforcement of its Order with
respect to these violations. With respect to the other unfair
labor practice charges at issue in this case, we deny Tenneco’s
petition for review and grant the Board's cross-application for
enforcement.
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On Wednesday Noveraber 217, T was at waork and while my husband was at horne a union rep come 10 Qur
door aad rang the door bell. My husband did not answer the door since he did not know who ii was and did
ot waat to be bothersd at the time, The zentleman at the door left our doarstep and return 3 minutes later
and rang the bell again. My busband azzin did not answer the door and the union rep continued to do this
two tnore times. My hushand was about to call the police whea the union rep finally left and did not return.
e have survellance video at my house and [ do have this occuarnce as well as two others on video tape,
On Saturday Noberm 24 my husband and [ vere in our back yvard washing our dogs when 2 genle man
poked his head over our brick wall and asked if G885 was home. [ told him that $85ge was not home, he
continued to 2sk me if A% was at work at Chapman or if [ knew where she was. Ttold her that she was
uot home and [ did pot know when she would be returning. 1did aot raveal myself to him since | did not
wan to speak with a union rep. { do not wish 1o be bothered on the weekends at my house, if they wish 1o
speak with mz they can speak with me at woek. On Monday Movember 26%, [ walked home Fom work and
I got hame around 5:40pra. [was in my house when two usion representatives, one man and one woman
care 1o my doorstep and rang the door bell. Twas unavailable to answer the door to tell them to leave.
They continued to stay at our dear step and rng the bell two more times. The third and last ime they rang
the door bell they rang it constantly four rings before they decided to leave. 1dc not appreciate people
comning ta my door and Yingering while ringing my door bell numerous times. They had mmy dogs barking
which dizturb the neizhbors. 1f T do not answer the door then Kadly leave. Again, if they wish io speak
with me theyv can approach me on a break at work. I felt very uncomfortable when the union rep looked
over aur wall. [ was talen by surprise that they would do this.
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November 29, 2012

Chapman Medical Center
2601 East Chapman Avenue
Orange, CA 92869

To Whom It May Concern:

This is to inform you that a SEIU representative came to my house
yesterday, November 28, 2012 at 8:00am inquiring about what | voted with
regards to saying “Yes” or “No” to the union. They have made negative
statements such as “The administration is a liar.”

With this event, for me, was offensive and had a feeling of being harassed.

The SEIU representative knows my home address. | am writing this letter to
gain protection against any retaliation or negative feedback whether it be a
peaceful or violent reaction from them. My goal is also to give
Administrative members of Chapman Medical Center knowledge of this
event so that anytime there would be an action of union against me and
would have caused my safety, you know that it was caused by this

organization.

Thank you in advance for addressing my concern.

Sincerely, ,




