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Mr. Chairman:

The Society for Human Resource Management (* SHRM™) appreciates the opportunity
to present testimony this morning before the United States House of Representatives Subcommittee on
Employer/Employee Relations of the Committee on the Education and the Workforce and strongly
concurs with the Committee's decision to hold this hearing regarding "The National Labor Relations
Board: Recent Trends and Their Implications.”

The Society for Human Resource Management is the leading voice of the human
resource profession. Founded in 1948, SHRM provides education and information services,
conferences and seminars, government and media representation, online services and publications to
more than one hundred forty thousand (140,000) professional and student members throughout the
world. The Society isthe world's largest human resource management association.

Mr. Chairman, | have served on the SHRM’ s National Employee Labor Relations
Committee for a number of years, and | am a Partner in the Litigation and Labor and Employment
Group of the law firm of Jones, Day, Reavis & Pogue.! My practice is devoted to representing
employersin various labor and employment areas, including matters before the National Labor
Relations Board and the state and federal courts. Prior to entering private practice, | served as Labor
Counsel to Senator Robert Taft, Jr., and also as Staff Counsel to the Senate Labor Relations
Committee and the Joint Committee on Congressional Operations. | presently serve asthe
Management Program Co-Chair of the American Bar Association Committee on Development and the
Law Under the National Labor Relations Act. | also serve as an Associate Editor of the Bureau of
Nationa Affairs publication The Developing Labor Law. | have had the pleasure of working with the
staff of this Committee in the past, and | have previously presented testimony on behalf of SHRM
before committees of the Congress regarding issues involving the National Labor Relations Act
("NLRA" of "Act") and the National Labor Relations Board ("NLRB" or "Board").

SHRM has divided its analysis of "The National Labor Relations Board: Recent
Trends and Their Implications” into the following categories. 1. NLRB Substantive Decisionmaking; 11.
Federal Court Review of Board and General Counsel Decisions; I11. NLRB Procedural, Systemic and
Operational Issues; and IV. Comments Regarding the NLRB General Counsel's Recently Proposed
Remedies.

! Certain of the cases discussed in this testimony are cases that my firm or | have worked on as
counsel of record or in an advisory capacity. The views that are presented herein, however,
represent the position of SHRM and my personal professional views and do not necessarily
represent the views or position of Jones, Day, Reavis & Pogue. | wish to acknowledge,
however, the assistance of my associates Todd Sarver, Michael Rossman, Lori Clary, Jeff
Winchester and my law clerk Brian Ray, in the preparation of this statement.



NL RB Substantive Decisionmaking

At the outset of its remarks SHRM acknowledges the excellent job that NLRB
Chairman John Truesdale has done in re-establishing positive relationships of the NLRB with Congress,
bringing collegiality to Board decisionmaking and reaching out to the various constituencies of the
Board. SHRM, along with anumber of other entities and individuals, hasin the past been highly critical
of the Board due in part to the actions and decisionmaking of its former Chair, William B. Gould, 1V .2
Indeed, former Chairman Gould's partisan political pronouncements during his term, public statements
regarding pending cases, "reformist” positions regarding the Act, and contentious approaches to
members of Congress, practitioners and various entities certainly did not serve the Board as an
institution in a positive manner. By contrast, Chairman Truesdale has re-established an appropriate
budget structure for the Board by working in a positive manner with members of Congress and has
been an excellent "listener" to various points of view regarding the Board as an institution. While
SHRM, as noted elsewhere in this testimony, disagrees with a number of Chairman Truesdale's
viewpoints in decided cases, it submits that he and his colleagues have displayed considerable
professionalism and commitment to the Board as an institution.

Further, SHRM commends former Board Member, J. Robert Brame, for his recently
concluded service on the Board and would note that it is extremely disappointed that President Clinton
chose not to re-nominate Robert Brame to another term on the Board--Member Brame's term expired
on August 31st of this year and a nominee for this position has yet to be named by the President.

Finally, SHRM would also note that General Counsel Leonard Page has brought
considerable professionalism and private practice experience to his office. Again, while SHRM and its
members will on a number of issues reach different conclusions than those reached by General Counsel
Page, it submits he has under this Administration evidenced a sincere institutional commitment to the
Board and his Office.

A. Failureto Follow Precedent

The Supreme Court of the United States has consistently stressed the importance of the
doctrine of stare decisis, or adhering to legal precedent, in our legal system. The Court has stated that
"even handed, predictable and consistent development of legal principles. . .reliance on judicia
decision, and. . .the actual and perceived integrity of the judicial processis extremely important."® The
Court has also stated that stare decisisis "the means by which we insure that the law will not change

See generaly, Flynn and Pierce, "Expertness for What?': The Gould Y ears at the NLRB in the
Irrepressible Myth of the "Independent” Agency Distinguishing Legislative Rules from
Interpretative Rules, 52 Admin. Law Review 465 (2000).

3 Seminole Tribe of Floridav. Florida, 57 U.S. 44, 63 (1990).
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erratically, but will develop in aprincipled and intelligible fashion."* The Court has instructed that
departures from precedent should occur only for "articulable reasons’ and that the proponent of
overruling a precedent bears a"heavy burden of persuading the Court that changesin society or in the
law dictate that the value served as stare decisis yield in favor of a greater objective."®

While the Supreme Court does, on occasion, overrule precedent,® such occasions are
few, and as noted, strong legal and policy reasons must be present and articulated in a detailed and
persuasive fashion. The NLRB, as an administrative agency certainly is required to follow United
States Supreme Court precedent and the general principles of judicial decisionmaking. Although the
Board may argue it is not technically bound by the doctrine of stare decisis, federal courts have
consi stently admonished the Board for not following the Board's own prior decisions and for failing to
provide sufficient rationale for changing its own precedent.’

It is certainly important for the Board to be as consistent as possiblein its
decisionmaking and to follow precedent to permit employees, employers and labor organizations to act
in amanner that islawful in the workplace. SHRM submits that just, predictable and uniform policies
and procedures that are enforced on a non-discriminatory basis certainly should be the goal for the
Board and its General Counsel.

The current Clinton Board, starting with its decision in Boston Medical Center®in
November of 1999, has unfortunately been inclined to overrule significant Board precedent at an
alarming rate. The Board's rejection of precedent accelerated further in August of this year, asthe
Board, on a split decision basis, overruled Board precedent in a number of important areas. The timing
of such decisionmaking in a Presidential election year and with the departure of one (1) of the two (2)
Republican Members of the Board, certainly is a cause for concern.

Also disturbing to note is the split decisional basis on which virtually al of the casesin
guestion have issued. Chairman Truesdale and Board Members Fox and Liebman have consistently
made up the Board magjority in overruling precedent. Board Member Hurtgen and former Member
Brame, the Republican Members of the Board, have both been in the dissent in virtually al of these
cases. Asnoted elsewhere in these remarks, the number of strong and lengthy dissents in such NLRB
decisionmaking would appear to be at an al time high in the history of the Agency.

4 Vasquez v. Hillery, 474 U.S. 254, 265 (1986).

° 1d. at 265-66.

6 See, e.q., Seminole Tribe of Florida, 57 U.S. at 63.

! See generally, Latrobe Steel Company v. NLRB, 630 F.2d 171, 177 (3rd Cir. 1980).

8 330 NLRB No. 30 (1999).



Outlined below is an illustrative summary of Board decisions which substantially depart from
precedent beginning in November of 1999.

#

Boston Medical Center.® In November of 1999, in a 3-2 decision (Chairman

Truesdale and Members Fox and Liebman in the majority and Members Hurtgen and
Brame dissenting), the Board overturned more than twenty (20) years of precedent by
holding that interns, residents, and fellows ("house staff") at the Boston Medical Center
are "employees’ for purposes of the NLRA. The Board mgjority failed to articulate
compelling reasons to change Board precedent on this point and aso failed to address
the important and practical issues as to how the issue of academic training objectives
and medical quality for house staff, who are, in fact, medical students, can be
adequately addressed in collective bargaining and in the context of unfair labor practice
charges.

The Board's majority in Boston Medical Center completely ignores the
issue of why such an important change in the extension of coverage of
the Act should not have been deferred to Congress. The Board's
majority reasoning that Congress, in considering the 1974 Health Care
Amendments to the Act, by "inaction" passively approved of coverage
of interns, residents and house staff is particularly offensive. It iswell-
settled doctrine that the inaction of Congress is not the appropriate
manner in which to discern Congressional intent. The Supreme Court
has stated this doctrine repeatedly:

We have "frequently cautioned that [i]t is at best
treacherous to find in congressional silence alone the
adoption of a controlling rule of law."°

[ITnaction, we have repeatedly stated, is a notoriously
poor indication of congressional intent."

[U]nsuccessful attempts at legislation are not the best of
guides to legidlative intent.'

10

11

12

330 NLRB No. 30 (1999).

United Statesv. Wells, 519 U.S. 482, 496 (1997) (quoting NLRB v. Plasterers Local Union
No. 79. 404 U.S. 116, 129-130-(1971), quoting Girouard v. U.S., 328 U.S. 61, 69 (1946)).

Schweiker v. Chilicky, 487 U.S. 412, 440 (1988) (citing Bob Jones Univ. v. U.S,, 461 U.S.

574, 600 (1983) and Zuber v. Allen, 396 U.S. 168, 185-86 n. 21 (1969)).

Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 381-82 n. 11 (1969).
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# Epilepsy Foundation of Northeast Ohio.*® In August of thisyear, in a 3-2 split decision

(Chairman Truesdale and Members Fox and Liebman in the majority and Members
Hurtgen and Brame dissenting), the Board voted to overrule precedent dating back to
the 1980s and held that non-unionized employees have the same right to representation
in adisciplinary investigation that unionized employees have under NLRB v. J.
Weingarten, Inc..* The Wall Street Journal described this decision as one of the

most significant decisions of the Clinton Board. For fifteen (15) years prior to this case,
the Board had consistently maintained that representational rightsin the workplacein
investigatory disciplinary meetings were only mandated in unionized employment
settings.®

Numerous commentators have questioned the wisdom of the Board's
decision.!®* For example, in a non-union setting a co-worker selected

to accompany an employee subject to an interview will, in all likelihood,
not have relevant experience to assist the interviewed employee and
may, indeed, be more of a hindrance than an assistance. Further, there
are numerous instances in which confidential interviews are necessary in
the workplace, particularly in instances of alleged sexual harassment
investigations. Additionally, isan employer required to pay or grant
time off to a co-worker chosen to be present in such an investigatory
interview? The Board provides no assistance answering these
guestions, leaving the unweary employers open to administrative and
judicial second guessing.

13

14

15

16

331 NLRB No. 92 (1999).
420 U.S, 251 (1975).

See, Materials Research Corp., 262 NLRB 1010 (1982), where a previous split Board in a 3-

2 decision held that Weingarten Rights extended to requests for co-worker representation in a
non-union setting. Three (3) years later the NLRB reversed Materials Research Corporation in
Sears Roebuck & Co., 274 NLRB 230 (1985), and held that Weingarten Rights were not
applicable to anon-union setting. The Board's decision in Epilepsy Foundation reverses Sears.

See, e.q., Management Attorney Comments, Daily L abor Report (BNA), Monday, August 7,
2000 "Attorneys Disagree About Wisdom of NLRB Extending Weingarten Rights."
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Former NLRB Member, Marshall B. Babson,'” expressed concern
about the Board overruling this precedent.*® Babson noted that the Act
has not been amended to support this change in precedent and noted
that the Board in Epilepsy Foundation did not make specific findings to
support changing in this area.

Another former Board Member and Chair, Edward B. Miller, stated
that extending Weingarten rights to the non-union setting "doesn't make
alot of sense," particularly since a co-worker representative in such a
setting has no bargaining power and "doesn't have much to contribute”
other than psychological support.*®

Finally, and perhaps most importantly, the Board's analysisin Epilepsy
Foundation is statutorily suspect. Section 7 rightsin the Act are only
triggered, in virtually all situations, by group or concerted activity. A
single employee requesting that a co-worker be present at an
investigatory meeting represents a completely different situation than a
group of workers engaging in awalkout to protest the imposition of
discipline on afellow employee. Even assuming arguendo that an
employee has a Section 7 right to seek assistance of a co-worker at an
investigatory interview, there is nothing in the Act that requires an
employer to grant such request. At aminimum, the Board's decisionin
Epilepsy Foundation as stated by dissenting Member Hurtgen, presents
unsuspecting employers the distinct possibility of activating "unknown
trip-wires' in the workplace and therefore facing, as noted above,
administrative and judicial second guessing. Certainly given the Board's
difficulty in meeting its current case load, it is questionable as a policy
matter whether the Board and General Counsel should further extend
the Agency'sresourcesin this area.

# Retroactive application of Epilepsy Foundation and related decisionsis also a concern.
In Retail, Wholesale and Department Store Union v. NLRB, the District of Columbia
Court of Appeals held that it was improper for the Board to give retroactive effect to a
new rule. Initsdecision, the court stated it was not per se proper for agencies to apply

17

18

19

20

Babson is aformer Democratic Board Member and now a management attorney with Jones,
Day, Reavis & Pogue in Washington, D.C.

See, e.q., Management Attorney Comments, Daily Labor Report (BNA), Monday, August 7,
2000 "Attorneys Disagree About Wisdom of NLRB Extending Weingarten Rights."

Id.

466 F.2d 380, 390 (D.C. Cir. 1972).



new rules retroactively, but emphasized that the benefits of a new policy must be
weighed against the ill-effects of applying the decision in aretroactive manner. The
Court articulated five (5) factors to take into consideration when assessing this balance:
(1) whether the caseis one of first impression; (2) whether the new rule represents an
abrupt departure from well-established practice or merely attemptsto fill avoid in an
unsettled area; (3) the extent to which the party against whom the rule will be applied
relied on the former rule; (4) the degree of the burden which aretroactive order
imposes on a party; and (5) the statutory interest in applying anew rule.

Unfortunately, the Board in Epilepsy Foundation largely neglected
applying the above principles and concluded that its decision should be
applied in aretroactive manner. This approach by the Board in
retroactively applying its reversals of precedent isevident on a
reoccurring basis. Such arepeated course of action compounds the
problems of overruling precedent in the first instance and only adds to
uncertainty, unpredictability and lack of stability in the workplace for al
participants.

# Atlantic Limousine, Inc.?! In another August decision, the NLRB, in a 3-2 split

decision (Chairman Truesdale and Members Fox and Liebman in the majority and
Hurtgen and Brame dissenting), overruled substantial Board precedent dating back to
1969.% In this decision, the Board changed the rules by which parties can provide
incentives for employees to participate in an NLRB representation election. The
Board's ruling applies on aretroactive basis and again provides uncertainty as to pre-
election conduct. Indeed, in the case in question, athird election will be held among the
employees in question to determine whether they wish union representation. While it
certainly is debatable as to the merits of inducements by employers and labor
organizations for employees to participate in Board elections, this case is yet another
illustration of the Board's constant vacillation and inconsistency.

# Family Service Agency.Z In yet another August ruling, the Board in a4-1 decision

(Chairman Truesdal e dissenting), overruled forty-three (43) years of Board
precedent.?* This case involved the issue of who is eligible to be an election observer
for aunion in arepresentation election. The merits of the Board decision in this case

21

22

23

24

331 NLRB No. 134 (1999).

Hollywood Plastics, Inc., 177 NLRB 678, 681,(1969) and Buzza-Cardozo, 177 NLRB 589

(1969).
331 NLRB No. 103 (2000).

Plant City Welding and Tank Co., 119 NLRB 131 (1957).
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may ultimately be supportable, but its explanation fore changing precedent would again
appear to be lacking.

# M.B. Sturgis, Inc.?® This decision, overruling and modifying substantial Board

precedent, was issued in a 3-1 split decision on August 25, 2000 (Chairman Truesdale,
Members Fox and Liebman in the mgjority and Member Brame dissenting). This
decision is discussed further in SHRM's remarks, but it isimportant to note that the
majority in reaching its position, modifies and overrules Board precedent dating back to
1973, and substantially changes the rules of the workplace regarding the eligibility of
contingent work force employeesto participate in NLRB elections. It also creates, on
aretroactive basis, substantial questions and problems for both the supplying employer
of such employees and the host employer who accepts such employeesinits
workplace. Substantial statutory and practical problems are not addressed by the
Board's decision.

# Office of Prof'l| Employees Int'| Union Local 251 (Sandia Corp. d/b/a Sandia Nat'l

Lab.% In asplit decision issued earlier this month (Chairman Truesdale, Members Fox
and Liebman in the majority, Member Hurtgen concurring in part and Member Brame
dissenting), the Board voted to overrule Board precedent?” and change the standard by
which a union can discipline its members. Again, the ultimate result of the Board might
be defensible in this case, but the Board majority offerslittle to justify its overruling of
precedent.

# Chelsea Industries, Inc.”® In this August 31, 2000, 3-1 decision (Chairman Truesdale

and Members Fox and Liebman in the majority, Member Hurtgen dissenting), the
Board again overruled substantial precedent and held that an employer cannot

withdraw recognition from an incumbent union based on any facts or circumstances that
occur before the conclusion of the initial certification year. SHRM agrees with Member
Hurtgen's dissent that the Board mgjority failed to properly apply Board precedent and
ignored the fact that the employee petition signers in question--who were requesting to
withdraw their support from the incumbent union--had not changed their minds in any
manner from the date they signed their petition until after the initial certification year had
been completed. This case is acontinuing example of the Board and its General
Counsel imposing unwarranted impediments on employees' voting rights and
correspondingly, employees exercise of free choice, as outlined in afurther section of
these remarks.

25

26

27

28

331 NLRB No. 173 (2000).
331 NLRB No. 193 (2000).

Carpenters Local 22 Graziano Construction, 190 NLRB 1 (1972).

331 NLRB No. 184 (2000) .



B. Employee Voting Right | ssues

Section 7 of the NLRA isthe very core of the Act. This Section provides the basic
right of an employee to decide whether to join, or refrain from joining, alabor organization. Indeed,
conducting secret ballot el ections "to assure employees the fullest freedom and exercising the rights
guaranteed by the Act" is the fundamental tenet of the Board's existence.”® The Board "jealously
guards its election process as the keystone of the Act."*® Certainly, adecision by an employee whether
tojoin or refrain from joining alabor organization is an important one that an individual should carefully
make, free from coercion, pressure or undue influence from any source. Correspondingly, adecision
by an employee to seek to withdraw from recognition is aso an important statutory right that should
also only be exercised after careful thought and also be free from improper influence and pressure. In
theory, the protections afforded as to whether an employee initially elects to be represented or refrains
from being represented by alabor organization should aso be equally protected and provided in the
same manner in the decisional process for an employee to withdraw his or her decision for union
representation. Unfortunately, it appears that latter employee rights to withdraw from union
representation have become less of a concern to the Clinton Board and its General Counsel.

Concurrent with the inattention and statutory deviation by the Board and its General
Counsel to employee voting rightsis atrend of unions engaging in attempts to obtain "neutrality” in the
organizing context. One of the new acronyms that has developed from these initiativesis "N/CC" which
stands for the proposition of "Neutrality-Card Checks."3! A further development of this phenomenon is
the practice of unions "bargaining to organize." Undoubtedly, these devel opments have occurred given
the union movement's well-documented difficulties in organizing new members, especially through secret
ballot NLRB elections. What predictably occursin such situationsis that employers, at the union's
insistence, agree to (1) give unions access to their employees; (2) not campaign against the union; (3)
not utilize NLRB procedures; and (4) recognize the union without any type of secret ballot vote--
representation is usually based on an authorization card check neutral basis. "Agreements” in this area
also, on occasion, automatically accrete or add non-union employees to a pre-existing bargaining unit.
My fellow panelist this morning, former NLRB Member, Charles Cohen, provides a thoughtful analysis
of thisarea. SHRM echoes Mr. Cohen's concerns.

In the union "neutrality” recognition area, the Board is apparently sending signalsto
employers and labor organizations that virtually any type of recognition agreement will be sanctioned no
matter how compromised employees free choice Section 7 rights may ben in such agreements.

2 29U.S.C. §159(b).

0 Modern Hardchrome Serv. Co., 187 NLRB 82, 83 (1970); Sewell Mfg. Co., 138 NLRB 66,
69 (1962); Clearwater Transp., Inc., 133 F.3d 1004, 1008-09 (7th Cir. 1998).

3 See generally, Adrienne E. Eaton and Jill Kriesky, Organizing Experiences Under Union-
Management Neutrality and Card Check Agreements, as a Report to the Institute for the Study
of Labor Organizations, George Meany Center for Labor Studies, April 1999.
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Indeed, two (2) weeks ago, in Pall Biomedical Prods. Corp.,* the Board, in a split 3-1 decision
(Chairman Truesdale and Members Fox and Liebman in the majority and Member Hurtgen dissenting),
overturned the decision of the Administrative Law Judge and found that an employer violated the Act
when it repudiated a voluntary letter of recognition agreement wherein a company stated it would
extend recognition to the union at one of itsfacilitiesif one or more workers at such location was
performing bargaining unit work. The Board majority concluded that the recognition agreement was a
mandatory subject of bargaining and that the employer therefore violated Section 8(a)(5) of the Act in
refusing to continue the agreement.

Thisis exactly the type of improper "signal” that SHRM is concerned about to both
employers and unions alike. The Board appears to be giving considerable sanction and support to
virtually any type of recognition agreement, notwithstanding the detrimental impact upon employee
voting rights. SHRM agrees with Member Hurtgen's dissent in Pall Biomedical that this type of |etter
agreement is not a mandatory subject of bargaining since recognition of the union in question, without a
showing of employee majority support, isviolative of Section 7 of the Act, and therefore clearly
unlawful.

Another example of infringement of employee free choice is the Board's recent
approach in unit clarification matters. The Board, in John P. Scripps Newspaper Corp. dba the Sun,*
has changed the law and the manner in which unrepresented employees can be accreted; that is,
automatically added to an existing bargaining unit without such employees having an opportunity to
vote.

Further, as mentioned above, the Board's August decision in Chelsea Industries also
substantially removes the right of employees to avote on whether they wish to discontinue their initial
choice of representation. Along the same lines, the General Counsel of the Board has been urging the
Board to overrule long-standing Board precedent established in Celanese Corp. of America,* and only
permit employers to withdraw representation of a union based on a Board-conducted election. Current
law in this area, including the Supreme Court's recent decision in Allentown Mack Sales & Service,

Inc. v. NLRB,* permits an employer to withdraw recognition of a union based upon such objective
considerations as signed employee petitions by a majority of bargaining unit employees stating that they
no longer desire union representation.® It isironic that the General Counsel is taking this position when

% 331 NLRB No. 192 (2000).
% 329 NLRB No. 74 (1999).
% 95NLRB 64 (1951).

% 118, Ct. 818 (1997).

36 See L evitz Furniture Company, Case No. 20-CA-26596, presently pending before the Board.
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it so expeditiously endorses initial employee representation through neutrality card checks and other
non-election procedures.®

In arelated matter, the Board has made it increasingly difficult for employersto obtain a
secret ballot election when they are being pressured under various "corporate campaign” approaches
by labor organizations and when they are requested by labor organizations to agree to numerous types
of neutrality agreements. For example, in New Otani Hotel,* the Board, in a 2-1 split decision
(Members Fox and Liebman in the majority and Member Hurtgen dissenting), held that a union's
picketing and boycott of a hotel, combined with its request that the employer sign a neutrality/card
check agreement, did not constitute a " present” demand for recognition sufficient to permit the employer
to obtain a secret ballot NLRB election.

The Board mgjority noted its policy preference in favor of permitting alabor
organization to request an election only once it has reached a point in its organizing activities where it
believes it has a chance of success. SHRM submits such a biased policy approach in this area not only
is clearly discriminatory toward employers, but unjustly prohibits employees from deciding whether they
wish representation. Member Hurtgen, in his dissent, notes that the majority ignores the union's request
for card check recognition and the continuing picketing and related recognitional initiatives by the union.
Member Hurtgen concludes by stating:

My colleagues also cite the need "to prevent an employer from
precipitating a premature vote before a union has an opportunity to
organize," thereby interrupting employees' effortsto organize.... They
also express concern that an employer may seek an election "early in

37 See also, MGM Grand Hotel, Inc., 329 NLRB No. 50 (1999) where the Board, in a 3-2 split
decision (Chariman Truesdale, Members Fox and Liebman in the mgjority and Members
Brame and Hurtgen dissenting), held that an employer's voluntary recognition of a union barred
three consecutive decertification petitions because a reasonabl e time period to bargain had not
elapsed at the time the petitions were filed. Members Brame and Hurtgen contended in their
dissent that the majority's decision violated the rights of employeesin an election. Similarly, in
Supershuttle of Orange County, Inc., 330 NLRB No. 138 (2000), the Board, in a split 2-1
decision (Chairman Truesdale and Member Liebman in the majority and Member Hurtgen
dissenting), found that a Teamster petition for a decertification election to oust another union
should be dismissed because an unfair labor practice charge against the employer had been
resolved in the collective bargaining agreement between the employer and the incumbent union.
Member Hurtgen dissented submitting that a settled charge should not taint a petition for an
election because it deprives employees the right to choose, reject or change a bargaining
representative. SHRM believes that Member Hurtgen correctly pointed out that the majority's
decision could lead to collusion between an employer and an incumbent union to freeze out a
rival union.

® 331 NLRB No. 159 (1999).
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organizational campaignsin an effort to obtain a vote rejecting the union
before the union had a reasonabl e opportunity to organize." Those
statements have no relevance to the instant case. The Employer
contends, and the Union does not dispute, that the Union's efforts to
organize have continued for over 4 years. Thus, thisis not a case about
a"premature" vote to be held "early" in an organizational campaign.*®

Finally, in the employee voting area, SHRM is quite concerned about the Board's
uneven application of its "blocking charge" procedure. Such procedure is purely an administrative
creation of the Board and has no statutory basisin the Act. The theory behind such procedureis that
the election atmosphere may have been tainted by alleged illegal actions of either an employer or a
union, and therefore the election in question must be postponed.®° In certain instances, the petition in
guestion seeking an election al'so may be dismissed after a blocking charge has been filed if the alleged
conduct is proven to have tainted the petition in the first instance, e.g., employer unlawful assistance in
decertification petitions. Virtually unlimited discretion is given to Regional Directors of the Board in
determining when the Board's blocking procedure is to be implemented, how long it isto be
implemented and when, if at al, it isto be withdrawn. Indeed, a decision in one regional office may
bind other regional offices where elections are involved in various geographic regions of the country.

The practical reality of this procedure isthat alabor organization can continually use
blocking charges to delay an election petition it has filed so as to time the ultimate date of the election so
that is most advantageous to the labor organization. Labor organizations and their counsel are fully
aware that in many regions the Board will automatically apply the blocking procedure to certain unfair
labor practice charges and that it will take a certain amount of administrative time to investigate even the
weakest charges.

SHRM submits an even more egregious application of the Board's blocking procedure,
however, isin the decertification area where a union can literally foreclose the meaningful opportunity
for employeesto exercise their Section 7 rights with respect to whether they desire to retain
representation. Savvy union representatives can manipulate such blocking charge procedurein a
manner that the initiators of a decertification petition quickly can become discouraged and ultimately
perhaps lose interest in whether an election is ever held.

Unfortunately, federal circuit courts of appeal do not have the ability to provide relief in
thisarea. Asnoted by the Seventh Circuit some time ago, the Board's blocking charge procedureis
subject to considerable abuse by labor organizations, but since such practice is of the Board's
administrative making, the court "lacked the power to do anything about it."*

% Id.
40 NLRB Casehandling Manual ("NLRB CHM"), { 11730.

a Pacemaker, Inc. v. NLRB, 260 F.2d 880, 883 (7th Cir. 1958).
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On this point, it is particularly interesting to note that the Board prides itself on obtaining
expeditious elections when petitions are filed by labor organizations. The median time from the date of
the filing of a union-sponsored petition for election to the date of an election presently is forty-one (41)
days.*? In such situations, an employer is frequently served with acopy of the petition by fax and is
required, in most instances, to prepare for a hearing in less than two (2) weeks before the Board's
regional office.*® An employer's ability to obtain a continuance of such hearing date is virtually
impossible. SHRM submits that the Board should strive for the same expeditious election petition
processing for decertification elections®.

SHRM submits that Congress should fully explore the Board's blocking charge
procedure and require the same expeditious investigation and processing of decertification petitions as
is the case with union-sponsored election petitions. While the theory and concept behind the blocking
charge procedure has certain merit, steps must be taken to prohibit its serious misuse and abuse.

C. Retaliatory L awsuit 1ssues--B E & K Construction Company, 329 NL RB No.
68 (1999)

For some time, the Board has recognized and applied what has become to be known
asthe Bill Johnson's doctrine.** This Doctrine comes from the United States Supreme Court decision
of the same name.** The holding in the case stands for the proposition that employers cannot file a
retaliatory lawsuit against labor organizations if the labor organization in question is engaged in
protected activities. The Board (Chairman Truesdale, Members Fox & Liebman) in B E & K held that
an unsuccessful law suit by an employer against several unions under Section 303 of the Labor
Management Relations Act and the Sherman Antitrust Act constituted aretaliatory Section 8(a)(1)
unfair labor practice charge. Accordingly, the Board accordingly ordered the employer to pay the
unions' legal feesin defending against the lawsuit. The employer in question was a non-union contractor
who had been awarded a contract to modernize a steel mill. The union conducted a corporate
campaign to force the owner of the mill to remove the employer from the job. The campaign included
environmental lobbying, secondary picketing, alawsuit aleging health and safety violations, and
contractual grievances against the employer'sjoint venture partner.

42 Report of NLRB General Counsel, Feinstein, on Operational Developments in Reoccurring
Legal Themes, November 19, 1999, reprinted in the Daily L abor Report (BNA) November
23, 1999 ("Feinstein Report™).

43 NLRB Casehandling Manual, 111082.3 (the region should provide at least five (5) days notice
of the hearing).

44 Data could not be located to determine median time frames for decertification e ections after
blocking charges had been filed by alabor organization.

4 Bill Johnson's Restaurant v. NLRB, 461 U.S. 731 (1983).

46 m
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In Petrochem Ins..*’ the Board reached a similar conclusionto its B E & K holding.
The employer in Petrochem was a non-union construction company that performed work for power
plants and similar facilities. Several unions conducted a corporate campaign against various plant
owners by filing environmental objections and delaying