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Introduction

Chairman Roe, Ranking Member Andrews, and Memdbiietise Subcommittee,
thank you for inviting me to testify today aboug thnajor changes that the U.S.
Department of Labor’s Office of Federal Contrach@pdiance Programs (OFCCP) has
proposed making to the way it enforces the employmendiscrimination and
affirmative action obligations of federal contrasto | appear here today as President of
the Equal Employment Advisory Council (EEAC), a parfit association of nearly 300
major federal contractors that, since its creainoi976, has dedicated itself exclusively
to the development and advancement of practicak#fiedtive programs to eliminate
employment discrimination.

EEAC member companies are — and always have betnly-supportive of
OFCCP’s mission to eliminate discrimination in therkplace and establish policies that
serve to promote equal employment opportunitiesalcemployees — including women,
minorities, individuals with disabilities, and vedes. To that end, EEAC has filed
written comments with OFCCP on virtually every riegary and sub regulatory initiative
the agency has undertaken over the past 36 yaahsding those that are the focus of
today’s hearing.

Simply stated, the pending regulatory proposasuaprecedented in terms of
their scope, detail, and potential cost impacfinHlized in their current form they would
fundamentally transform, in a negative way, thditranal working relationship of
mutual trust and respect between OFCCP and fedenalactors. They are also very
technical and complex. Given this complexity, llwWevote a few moments at the outset
of my remarks to provide some background and caofidexoday’s discussion.
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Background: EEOC versus OFCCP

There are two federal agencies primarily respdagdr prohibiting employment
discrimination in the private sector — the Equal@myment Opportunity Commission
(EEOC), and the Department of Labor’s Office of &dl Contract Compliance
Programs (OFCCP).

Both agencies enforce federal laws that prohibipleyment discrimination on
the basis of race, color, religion, sex, nationain, and disability. The EEOC — but
not the OFCCP — also enforces laws that prohilsitritnination on the basis of age and
genetic composition. The OFCCP — but not the EE©O@Iso enforces laws that
prohibit discrimination against veterans. EEO@ggdiction encompasses any private
employer with 15 or more employees. OFCCP’s juciszh extends only to employers
that are federal contractors and subcontractotgiesnwhich collectively employ
roughly one-quarter of the private sector U.S. viande.

While both agencies are responsible for enforaiigdiscrimination
requirements, OFCCP — and only OFCCP — is alscoresiple for enforcing the
obligations imposed on federal contractors to eagagffirmative action This often
misunderstood term simply means in practice thaduition to refraining from
discrimination, federal contractors also have digabon to undertake affirmative,
proactive steps to ensure that applicants and graesoare afforded equal opportunities
in all aspects of their employment.

The dual mandate imposed on federal contractansdjscrimination and
affirmative action) has given rise to very differemforcement procedures for the EEOC
and OFCCP. Under the EEOC's procedures discrimina&iaims generally are raised
through the filing of administrative charges by agged individuals or by someone on
their behalf. The nature and scope of EEOC's itigaton is defined largely by the
claims made in these individual charges.

The vast majority of OFCCP enforcement actiongantrast, take the form of
agency-initiated “compliance evaluations” conduciédelected federal contractor
establishments. In the recent past OFCCP has ctedlapproximately 4,000
compliance evaluations each year. Unlike EEOCggharvestigations that generally
focus on the specific allegations raised in a cha@FCCP compliance evaluations are
open-ended and can encompass virtually any aspda contractor's employment
practices or policies that OFCCP chooses to evaluat

If finalized as currently proposed, OFCCP’s reaegulatory initiatives will have
two major consequences: (1) impose extensive meMheghly burdensome obligations
on federal contractors to satisfy their affirmataction obligations, and (2) expand
exponentially the scope and detail of workforceadhtt contractors would be required to
collect, maintain and make available to OFCCP duroutine compliance evaluations.
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The crucial question of course is whether thegalatory initiatives are the most
effective way to accomplish OFCCP’s and federati@mtors’ shared goal of matching
gualified applicants with available jobs. In oiew, the answer is no.

OFCCP’s Traditional Regulatory Approach

During its 47-year history, OFCCP has adopted afseegulations and sub-
regulatory guidance that both define the standaydshich contractor compliance is
measured, and establish procedures and protoeateraucting agency compliance
evaluations. With respect to identifying unlawdiiscrimination, OFCCP generally
applies the same legal standards followed by th@ EEWith respect to defining and
evaluating federal contractaffirmative actiorcommitments, OFCCP has tended to
focus on four primary areas:

(1) Development of written affirmative action progra@\Ps) for women and
minorities, individuals with disabilities, and peated veterans;

(2) Development of targeted outreach programs seekimgse qualified
applicant pools for all openings;

(3) Statistical monitoring of selection rates (hiregympotions, transfers,
terminations, educational opportunities, etc.)risuge there are no
institutional or attitudinal barriers to equal opjmity for any particular
group; and

(4) Monitoring of compensation patterns to ensure rggrdanination in pay for
all employees.

Each one of these four affirmative action categgphas been the subject of one or
more OFCCP-initiated Administrative Procedure Ademakings. EEAC and other
contractor associations have used these rulematong®vide input into the practical
implications of the agency’s proposals, including heed for OFCCP to understand that
federal contractors are not monolithic; their besses are not all structured in the same
way; nor do they select, develop or compensate &epk in a one-size-fits-all fashion.

Until recently, this process has yielded, if nomplete agreement on all issues, at
least a respectful mutual understanding of the mamb role OFCCP and federal
contractors each play in promoting equal employnoppbrtunity. Contractors have
looked to OFCCP to define and enforce the compéiastandards in a clear, consistent
and transparent manner, and OFCCP has looked tractors to undertake good faith
efforts to apply those standards in the contexheir unique business environments.

The regulatory proposals issued by OFCCP ovepdisé 16 months, if finalized
in their current form, threaten to unravel thispestful mutual understanding to the
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detriment of the very individuals OFCCP and fedemaltractors are committed to
protect. As discussed below, the proposals wooihvert current regulatory guidance
and recommendations into highly prescriptive maeslaiejecting “good faith efforts” as
a measure of compliance in favor of extensive mdaeeping and accomplishment of
artificially created numerical benchmarks.

Perhaps most troubling, the proposals appearlertean unspoken but yet
unmistakable underlying OFCCP assumption that aiigwall employers subject to the
agency’s oversight are engaging in unlawful disaration, and as such must be
compelled to adhere to the processes prescrib@HBCP; must document each and
every outreach effort and employment decision;mndt make all of this information
available to OFCCP during compliance evaluationthabthe agency can assure itself
that contractors are, in fact, keeping their commsitts. Simply stated, the respectful
mutual understanding developed between OFCCP aeadiecontractors over the years
is today very much in jeopardy.

OFCCP Has Underestimated the Potential Economic Imgct of Its Pending
Regulatory Proposals

During calendar year 2011, OFCCP proposed fiv@nt@janges to its
enforcement regulations:

» January 3 Rescind existing guidance on procedures andlatds for
investigating systemic compensation discrimination

* April 26: Require establishment of numerical targets &erans’ employment
and impose sweeping new obligations related to mhecuing the identification,
recruitment and treatment of veterans

* August 10: Impose broad new compensation reporting requinésnen
contractors

* SeptemberllSeek permission from OMB to vastly expand thepecand
amount of data requested of contractors at theebafompliance evaluations

» December 9:Impose 7% hiring goal for individuals with disabés and impose
sweeping new obligations related to documentingdhbatification, recruitment
and treatment of individuals with disabilities

In addition to these proposals OFCCP has indicd&idmajor changes to its construction
industry regulations and sex discrimination guidedi will be proposed in the near future.

For each proposal OFCCP conducted a cost andbarddysis under the
Paperwork Reduction Act. In the course of pregagomment letters on the proposals,
EEAC solicited feedback from its member companggmarding OFCCP’s cost and
burden estimates. Without exception, EEAC membensluded that OFCCP’s figures
vastly understated the actual burdens and costspdémenting the proposals in their
workplaces.
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The specific deficiencies in OFCCP’s economic int@amalyses are discussed in
detail in each EEAC comment letter. They inclutgccurate counts of the number of
covered contractor establishments; complete onmssi@ertain critical compliance
requirements; inaccurate assessments of the etisevinch certain workforce data can
be extracted from contractor computer systemsyvarally unrealistic estimates of the
time required for contractors to accomplish prdseinew responsibilities.

The most in-depth analysis of the accuracy of OPG@conomic impact
estimates was conducted with respect to the prop@sésions to the disability
regulations. Shortly after the proposal was ptielis EEAC, the U.S. Chamber of
Commerce and the Center for Corporate Equality ldpeel a survey instrument to
collect from their federal contractor members faased estimates of the proposal’s
anticipated burdens and utility. A total of 108jardederal contractors submitted
complete or substantially complete responses tauhey. Collectively, these
respondents employ more than 4.54 million employedise United States, or roughly
17% of the entire federal contractor workforcegasmated by OFCCP. During 2011
these companies filled more that 1.1 million jolewmimgs, for which they received more
than 37 million applications.

OFCCP estimated the cost of implementing its diisalproposal to be $80.1
million. The survey results estimated that theiakcimplementation costs will be at least
$2 billion in the initial year (more tha30 timesthe agency estimate) and at least $1.5
billion annually thereafter. Additional survey u#ts are noted in the more detailed
analysis that follows. The consistent pattersudfstantial discrepancies between
OFCCP’s burden and cost estimates and those of fiegjeral contractors raises serious
concerns over whether OFCCP has performed an adegssessment of the likely
impact of its proposals as required by Executiveeds 12866 and 13536 and the
Paperwork Reduction Act of 1995.

I now offer comments on each of OFCCP’s five pegdegulatory proposals.

Revision of Regulations Pertaining to Individuals with Disabilities and Covered
Veterans

Two of the five pending regulatory proposals perta federal contractor
nondiscrimination and affirmative action obligatsoon behalf of veterans covered by the
Vietnam Era Veterans’ Readjustment Assistance AMEYRAA”), and individuals with
disabilities protected under Section 503 of thedddhation Act (“Section 503”). The
current VEVRAA and Section 503 regulations are \&@myilar, although not identical.
Because OFCCP has always enforced them in pafadlelon, | discuss them together.

In sum, the pending proposals would transforgualitativeprogram based on
situation-specific good faith efforts, equal oppaity, and respect for privacy of a
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person’s disability into guantitativeprogram based on federally mandated numeric
targets, preferential treatment, ineffective antlamtdinarily burdensome paperwork
requirements, and invasive inquiries into the diggtstatus of tens of millions of U.S.
workers and job seekers each year.

Establishment of Numeric Hiring Goals

OFCCP has long required federal contractors @bésh numeric placement rate
goals for minorities and women in situations whéegr current employment levels are
below what reasonably would be expected given tiegiresentation.g., “availability”)
in the labor market. The goals are calculatedgugie U.S. Census Bureau’s Special
EEO File which provides detailed minority and gaemldéor force participation rates
broken out by job category, specific occupation kadtion.

OFCCP has never before required numeric hiringsgoa veterans and
individuals with disabilities. Both proposals wdukquire their establishment for the
first time. The problem with such a requirememtywbver, is that there are no reliable
“availability” data for veterans and individualsttvidisabilities comparable to that
provided through Census data for women and mimstitiThe proposals address this
inconvenience in two different, and equally ineffee, ways.

The veterans’ proposal contemplates that contragtdl calculate their own
“availability” estimates utilizing two data poinpsovided by OFCCP and three data
points unique to each contractor. These five datats are then “weighted” by the
contractor according to their relative significancerrive at a single veteran availability
estimate upon which the goals would be based.omtrast, the Section 503 proposal
does not require contractors to calculate their awailability estimates for individuals
with disabilities, but rather mandates use of adaiad 7% utilization goal for each job
group in the contractor’s affirmative action plafhe primary data source for the 7%
disability goal is the Census Bureau’s American @amity Survey (ACS), an
instrument that does not collect disability infotioa in a manner consistent with Section
503 or the Americans with Disabilities Act.

The most fundamental flaw in both proposals is there is not an exact match
between the individuals upon which the benchmar&dased and individuals with
disabilities protected by Section 503 or veterangeced under VEVRAA. Without an
apples-to-apples comparison as exists with respegbmen and minorities, the
estimated veterans and disability benchmarks aless standards by which to evaluate
the success of a contractor’s outreach effortsrelgher, numeric hiring goals not based
upon true availability encourage one of two unataigle outcomes — contractors simply
“checking the box” that the goals had been accahpti or, more significantly, engaging
in unlawful preferences simply to meet the goal anoid OFCCP scrutiny.
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OFCCP estimates that calculating goals for vetevet take each establishment
1 hour per year, while EEAC’s estimate is 4 howsyear. The net difference between
OFCCP’s economic impact estimate for all goal-esledispects of its veterans’ proposal
and EEAC’s estimate is approximately $95 milliom pear.

Recruitment Requirements — Mandatory State Jolhrigssand Linkage
Agreements

OFCCP traditionally has left it up to contractarsdentify the most productive
recruitment sources and determine the most efieetay to utilize them. While
contractors are still free to do so, the disabdityl veterans’ proposals mandate that
federal contractors must also list their open pmss$t with certain state and local
employment agencies, and establish and monitdkétie agreements” with referral
agencies specified by OFCCP. In addition to beithinistratively burdensome, the
mandated local recruitment efforts ignore the matiGccope of most contractors’
recruitment initiatives and the sophisticated Inéfbased technology used in today’s
employment searches.

Mandatory State Job Listings

Contractors for many years have been required BYRAA to list most of their
open positions at an appropriate local employmentice office. This “mandatory
listing” requirement has posed enormous compliamedienges for federal contractors,
for OFCCP, and for the hundreds of state agenbedsoften lack the financial, technical
and personnel resources to handle the volume gigstings filed. The advent of
Internet recruiting has only exacerbated the chghe

The mandatory job listing requirement has beenlleghin several different ways.
At one time contractors could satisfy their obligatby simply listing their openings on
the America’s Job Bank (AJB), a nationwide job labaraintained by the U.S.
Department of Labor. When AJB was eliminated in200FCCP required contractors to
list their openings directly with the state or Ibenployment agencies, but permitted
them to do so in a manner (FAX, e-mail, or othece&bnic postingsjcceptable to the
contractor. More recently, OFCCP has flipped this option and requires that job
openings be posted in the “manner and formeqfuired by the local agencyVith no
consistency in the filing requirements imposedhsylbcal agencies, this obligation
presents enormous burdens and costs for contraatgegged in nationwide recruiting.

There never has been a similar posting obligdbomdividuals with disabilities.
The new disability proposal, however, would requirat contractors for the first time
post their open positions at the “One-Stop Caresnt€” nearest to the contractor’s
facility. Unfortunately, there is no guaranteettthee nearest “One-Stop Career Center”
will also be the state employment service offica thhe contractor is using to satisfy its
veterans’ mandatory job listing requirement. EE#4S recommended to OFCCP that
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any posting with the state employment service fyabisth the veterans’ and disability
posting requirements.

OFCCP’s economic impact analysis assumes thatamat establishments will
have onlytwo open positions per year that require posting. T0O® EEAC survey
respondents alone hadlL millionsuch openings in 2011.

Over the years, EEAC members have found the mandigting requirement to
be burdensome, costly and only marginally prodecitivmatching veterans with job
openings. Since the requirement is statutorilyedathe compliance challenges it has
created for federal contractors, OFCCP and the sig&ncies can only be alleviated
through a Congressional response. In our viewctineent mandatory listing
requirement should be eliminated and replaced avithtional job board patterned after
America’s Job Bank that could serve as a centmiae posting system which would
serve as the federal government’s clearinghougabadpportunities for which employers
are specifically recruiting individuals with diséibés and protected veterans.

Linkage Agreements

In addition to the mandatory postings, the disgté@nd veterans’ proposals also
both require contractors to execute formal “linkageeements” with OFCCP-specified
referral agencies. Each set of regulations regurminimum of three linkage
agreements per establishment. One of the spetiifieage agreements would qualify
under both proposals thus resulting in a minimutal tof five written linkage agreements
per establishment. In addition, the effectiveressach linkage agreement would need
to be evaluated annually. With approximately 288,6ontractor establishments in the
U.S., atotal of 1,425,000 written linkage agreetaevould need to be negotiated and/or
reviewed each year.

Mandating linkage agreements with government-$jgelcagencies ignores the
fact that most contractors already have well-eghbt relationships with various
employment services and placement organizatiorshame become adept at utilizing
Internet-based recruiting techniques. Unlike thetialized job posting system
recommended above, the proposed linkage agreeméim®st facilitate matching
veterans and individuals with disabilities with gale jobs.

The linkage agreements will instead constrainaiheady limited resources of
both contractors and employment services agendmeleed, in comments filed with
OFCCP on the proposed disability regulation, thédwal Association of State
Workforce Agencies (NASWA) — an advocacy organizatior state workforce
programs and policies — warned that “[t|he volurh@aperwork and administrative
bulk of creating, approving, signing and maintagnguch linkage agreements would be
overwhelming. Without any administrative fundingyded, this becomes an unfunded
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mandate to an already severely constrained sysy@mg to provide universal services to
a growing labor force.”

* Time required tonitiate eachlinkage agreement: OFCCP estimate = 5.5 hours;
EEAC survey estimate (35% of respondents) = 10shour

* Time to annuallyupdateeach linkage agreement: OFCCP estimate = 15 nsinute
EEAC survey estimate (54% of respondents) = 3 aeerhours

Invitations to Self-ldentify

Federal contractors are already required undeectregulations to solicit
veteran and disability-related information from jatplicants after an offer of
employment has been extended, but before the thaavibegins working. Both sets of
regulations would expand contractors’ self-idenéfion obligations. Individuals with
disabilities would be afforded three opportuniteself-identify: (1) whenever they
apply for or are considered for employment, (2¢raffteing extended a job offer but
before they begin working, and (3) annually as p&e required anonymous survey
conducted by their employer. Veterans would bemed two invitations to self-
identify: (1) a pre-offer invitation to self-idefyt as a “protected veteran,” and (2) a post-
offer, pre-employment invitation to self-identifyittv respect to each applicable category
of protected veteran.

OFCCP'’s approach to the identification and treatnoé individuals with
disabilities (including disabled veterans) as ifd in the new proposals is very
different than the approach advocated by the EE@¢& £nactment of the Americans
with Disabilities Act (ADA). The EEOC prohibits giioyers from making pre-
employment disability inquiries except when reqdite undertake affirmative action by
federal, state or local law, or when using therimfation to benefit individuals with
disabilities (such as running sheltered workshofg$)e EEOC also has been very reticent
to sanction post-employment invitations to selfniifiy as mandated in the proposals.

It has always been unclear whether simply beifigestito Section 503 is
sufficient to justify extending pre-offer invitatis to self identify. OFCCP apparently
assumes that it is. The EEOC recently issued eddatidance on the ADA that simply
reaffirms its traditional policies and fails to ares the question directly. Nevertheless,
OFCCP’s self-identification proposals, along witle requirement that contractors
maintain special employment files on applicants emgloyees with disabilities
(discussed below), stand in stark contrast to B®E's approach under the ADA that an
individual’'s disability status generally is relevamly in the context of considering the
need for reasonable accommodations.

Contractors thus have concerns about OFCCP’sdsaitification proposals from
the standpoint of (1) invasion of employee priva@y,potential exposure to ADA
claims, and (3) cost.
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* Time required to develop capability to extend piferadisability invitations:
OFCCP estimate = 5 minutes per establishment; E§if&Zey estimate = on
average more than 560 hours per contractor

* Time required to develop capability to extend pafét+/pre-employment
disability invitations: OFCCP estimate = no aduli@l economic impact; EEAC
survey estimate = on average more than 458 hoursopéractor

* Time required to develop capability to extend ahamanymous survey of
employee disability status: OFCCP estimate = Sutess per establishment;
EEAC survey estimate = on average more than 728hmar contractor

Ineffective and Burdensome Paperwork Requirements

The proposed disability and veterans’ regulatiensld impose a wide array of
paperwork requirements and costly administrativel&os on contractors while
contributing little if anything to matching vetesaand disabled individuals with job
openings.

Annual Review of Personnel Processes

The existing disability and veterans’ regulatioeguire the “periodic” review of
personnel processes to ensure that individualsdisthbilities and veterans are
considered for open positions and training oppatiesr The appendix to the current
regulations contains suggested methods for carigiguch reviews.

The new proposals turn these suggested methanmemdates by requiring
contractors to:

* ldentify each known applicant and employee whadsalaled or is a protected
veteran;

» Keep arecord of every vacancy and training oppattidor which protected
veterans or disabled applicants and employeesoaidered;

* Prepare a statement for each instance in whiclegiexrd veterans or disabled
applicants and employees are rejected for a vagg@mnognotion, or training
opportunity, outlining the reason for the rejecteomd any accommodations
considered;

» Describe the nature and type of accommodationsdeddo disabled individuals
(including disabled veterans) who were selectedii@, promotion, or training
programs; and

* Make these statements available to the applicaatnmoyee upon request.

The net effect of these requirements will be turee contractors to create a
unique compliance file on each and every proteecétdran and disabled applicant and
employee, documenting each and every employmentraiming opportunity the
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individual has ever had with the company, alondhhie reasons in each instance where
the person was not successful.

* Time required to construct and maintain files: @HFCestimate = 30 minutes per
establishment; EEAC survey estimate (57% of respots) = 3 hours or more per
individual

* Time required to justify and document each nonetgle decision: OFCCP
estimate = 30 minutes per establishment; EEAC suegémate (45% of
respondents) = 3 hours or more per individual

* In cases where changes to existing systems, formoedures would be
necessary to comply with this requirement, more tielf of EEAC survey
respondents reported that the cost would exceed,$00

Review of Physical and Mental Job Qualifications

The current disability and veteran regulationsunegjthe “periodic” review of all
physical and mental job qualifications to ensui thhere such qualifications tend to
screen out disabled veterans or persons with diisakithey are job-related and
consistent with business necessity. The propcsgualations would mandate that these
reviews be performed for all jobs on annualbasis, irrespective of whether there has
been a vacancy or the job has changed over they@@w. In addition, such reviews
must be documented in such a way that would ‘istghysical and mental job
qualifications for the job openings during a giveeAP year ... and provide an
explanation as to why each requirement is relaig¢te job to which it corresponds.”

* Time to conduct annual review: OFCCP estimate5=hdurs per establishment;
EEAC estimate = 2,500 hours per contractor

New Data Collection and Analysis Requirements

The new disability and veterans’ proposals reqoingtractors to collect and
tabulate ten (disability) or eleven (veterans) mata points annually, to be used in the
assessment of the contractor’s disability and eeteaffirmative action efforts. These
data points pertain to such minute details as:

* The number ofeferralsof protected veterans and individuals with diséibi#i—
separately calculated for referrals from employnsamvice offices, “linkage”
agencies, and other sources;

* The number oapplicantswho are known to be or who self-identified as gean

protected veteran or individual with a disability;

Total number ofjob openingstotal number of jobs filled, and the ratio of $ob

filled to openings;

Total number ofpplicantsfor all jobs, the ratio of protected applicantsatb

applicants (“applicant ratio”), and the number odtpcted applicants hired; and
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» The total number of applicants hired and the ratiprotected applicants hired to
all hires (“hiring ratio”).

The cost to federal contractors to comply with time requirement is staggering:

* Time to design and implement the systems, formspaocedures to comply with
this mandate: OFCCP estimate = one hour per estaieént per year; EEAC
survey estimate = on average more than 3,755 Ipaursontractor

* Time to perform and document the annual evaluaifdhe effectiveness of each
outreach and recruitment effort: OFCCP estimal® minutes per
establishment; EEAC survey estimate = on average than 1,946 hours per
contractor

New Required Training

The disability and veterans’ proposals both impose mandatory training
obligations on federal contractors. First, thetaetor’s disability and veterans
affirmative action policies must be discussed “thughly in any employee orientation
and management training programs.” Second, trgimast be provided annually for all
personnel involved in “recruitment, screening, siéda, promotion, disciplinary, and
related processes.” The proposals detail the Bpéapics that must be covered in the
training as well as the contemporaneous recordsrbat be maintained regarding which
personnel received the training, when they receiyethd who facilitated it.

Among the records that must be retained are tittewrand electronic materials
used for the training, which must cover, at minimuine following topics: (1) the
benefits of employing protected veterans and inldials with disabilities; (2) appropriate
sensitivity toward veterans and individuals witeabilities; (3) the legal responsibilities
of the contractor and its agents regarding proteesterans and individuals with
disabilities; and (4) the obligation to provide seaable accommodation.

OFCCP believes the burden and costs for thisitrgito be minimal — 20
minutes to develop and 5 minutes to present tlentaiion sessions per establishment
each year, and 40 minutes to develop and 20 mitoitdsliver the personnel selection
training per establishment each year. These essaae totally unrealistic in part
because they totally ignore the costs involvedemaving employees from their jobs to
attend and receive the training. The EEAC sunstymates the actual costs of the
orientation training to be $310.3 million and thetuel costs of the personnel selection
training to be $254.5 million — a combined trainicwst of approximately $564.8
million.
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Proposed Expansion of Contractor Desk Audit Submissn Requirements

As noted earlier, OFCCP carries out its enforcemesyionsibilities primarily
through conducting agency-initiated compliance eatbns at selected contractor
establishments. Unlike the scope of EEOC investiga which are defined primarily by
the allegations contained in the discriminationrgpaOFCCP compliance evaluations
are largely open-ended and thus potentially canracebany and all of a contractor’s
employment policies, practices and decisions.

Contractor establishments are notified of thelecen for review through
OFCCP issuance of an OMB-approved Scheduling Lattdrattached Itemized Listing.
The Itemized Listing enumerates information OFCCH/ mequest at the outset of the
compliance evaluation such as copies of Affirmafhoation Plans (AAPs); recent EEO-1
Reports; summaries of applicants, hires, promotantsterminations; aggregate
compensation information; and copies of collectiaegaining agreements.

The requested information must be submitted bytmtractor to OFCCP within
30 days of receipt of the Scheduling Letter, andCOP uses the information to conduct
its preliminary analysis — referred to as the “dasKit.” If OFCCP’s desk audit review
reveals potential compliance questions, additiarfarmation may be requested through
focused follow-up data requests or through compbaofficers visiting the contractor’s
premises to conduct an “onsite investigation.”

Until recently, OFCCP’s practice was to evaluaie desk audit submission to
ensure that the AAPs and other written informationformed to all technical
requirements of the regulations, and to condudirpreary statistical analyses of the
employment transactions (hires, promotions anditextions) and compensation. In
cases where the submission conformed to the regisaand there were no statistical
“indicators” of potential discrimination againstyagroup, the audit was closed.
Conversely, where there were indicators of noncanpek or statistical adverse impact, a
further investigation would be conducted focusedh@nproblematic areas.

This “tiered” or “phased” approach to compliane@laations offered several
advantages to both OFCCP and to contractors. &uwnts knew from the Itemized
Listing what information they needed to maintainamnongoing basis for submission to
OFCCP, and by authorizing OFCCP to evaluate ordyitiformation during the desk
audit phase, OMB discouraged OFCCP from venturfhghto unfocused “fishing
expeditions” during their compliance evaluatiofiis approach also enabled OFCCP to
focus its resources on issues having significatgng@l for noncompliance.

The key to maintaining this effective balancehis OMB-approved Itemized
Listing. Each time the Itemized Listing comes apgeriodic OMB renewal under the
Paperwork Reduction Act there is a struggle betw@eGCP and federal contractors.
OFCCP invariably seeks OMB authorization to collectre comprehensive and detailed
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information for desk audit review, and federal caotors invariably seek OMB
protection from being required to disclose highlépstive and confidential information
to OFCCP at the outset of a compliance evaluatesarb there is any indication of a
compliance-related need for it.

The Scheduling Letter and Itemized Listing curieate before OMB for
reauthorization, and the struggle continues — lhisttime the stakes are much higher
given the breadth of OFCCP’s request for infornrradad the agency’s abandonment of
a tiered approach to compliance evaluations. Taexeeveral new items of information
that OFCCP wants to add to the Itemized Listing,ttwo of them are particularly
problematic for federal contractors — employmeangactions data and compensation
data.

Employment Transactions Data

Currently federal contractors are required to sabhonOFCCP summary
information on applicants, hires, promotions amthteations (1) by gender and
minority/nonminoritystatus, (2) for each AAP job groop each job title. This is the
source information that OFCCP traditionally hasdutedetermine whether there are any
preliminary “indicators” of statistically significd adverse impact in selections.

OFCCP is now seeking authorization from OMB tdesdlsuch information (1)
by gender andthdividual race/ethnicitycategories, (2) for each AAP job groapdjob
title. In addition, OFCCP wants contractors toniify by race and gender the “actual
pool of candidates” who applied or were considdoeghromotion, or who were
considered for termination. This request is olipeetble for two reasons — the data in
the preferred format are too granular to be udefuinany statistical selection analyses,
and most contractors do not utilize “pools” for @llitheir promotions and terminations.

Compensation Data

Over the years the compensation data requestdtedtemized Listing has
served as the greatest source of friction betwde@@P and federal contractors. OFCCP
has contended that it needs employee-specific cosgpien data to conduct meaningful
compensation analyses; contractors have respohdedrhployee-specific compensation
data at the higher levels of an organization arerajithe most sensitive and
competitively confidential information they maintai The result thus far has been a
compromise brokered by OMB — OFCCP has been autbio collect aggregate level
(i.e.,not-employee specific) compensation data for puepas desk audit analysis, and
then may issue requests for detailed employeefspadormation when a need for it has
been established. This compromise has generallgadovell, although the standards
utilized by OFCCP to demonstrate “need” for thédwtup information have eroded
significantly in recent years.
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As with the transactions data, OFCCP is now petitig OMB for permission to
request in the Itemized Listing far more detailedhpensation information. The new
request modifies (1) thaatethe compensation “snapshot” is taken [Februarych ea
year], (2) theange of employedsr whom compensation information must be provided
[including contract, per diem, day labor, and tenapp employees], and (3) tilseope
and detailof the compensation data requested [in additidras® salaries and wage rates
—such items as bonuses, incentives, commission, imzeases, locality pay, and
overtime].

In addition to being extremely burdensome (diseddgelow) and technically
objectionable, OFCCP’s transaction and compensdtita requests are also
operationally objectionable because they refleetahency’s abandonment of tiered
compliance evaluations in favor of thorough “waliwall” compliance evaluations in
each and every compliance review. OFCCP apparastlymes that most (or all) federal
contractors are out of compliance with their noadmeination and affirmative action
obligations and it is therefore necessary to gathéne outset of each compliance
evaluation — before there is any indication of enpbance issue —all employment
information thaimightbe potentially relevanh casea potential violation should develop
as the review unfolds. We believe such an assempgiunwarranted, and OFCCP’s
request to OMB, if approved, will result in conti@s maintaining, evaluating and
disclosing to OFCCP large amounts of sensitiveamdidential business information
that will turn out to be unnecessary for a deteation of compliance.

OFCCP Burden Estimates

Notwithstanding seeking permission to require adldontractors to provide
OFCCP with more data, more records, more manualdatabns, and more information at
the outset of the review, OFCCP estimates thgirdposed changes will actualigduce
the overall burden on each audited federal cordrdmt approximately 1.34 hours per
audit. In addition to defying logic, over two-ttis of the comments submitted to
OFCCP in response to its proposed changes quedtibaegency’s burden estimates as
being unrealistically low. EEAC members report i@ MB grants OFCCP’s request,
their current burden hours will increase three- @mngbme instances four-fold. OFCCP’s
burden estimates are simply not credible.

Compensation Analysis

In addition to the proposed Scheduling Letter gesntwo other OFCCP
proposals will impact the way federal contractard @ FCCP evaluate compensation.
The first is OFCCP’s proposal, announced in eabli/12 to rescind its 2006 Systemic
Compensation Discrimination Guidelines and reptaeen with new — as yet
unpublished — guidance. The second is OFCCP’siiaie to develop a new
compensation data collection tool that will requ@deral contractors to periodically
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report to the agency extensive information aboeirttompensation systems, practices
and patterns.

Rescission of Systemic Compensation Discriminddioilelines

Prior to 2006, OFCCP did not have a consistentagmh to how it audited
contractor compensation practices. There was nsistency with respect to such
fundamental questions as: (1) how employees sHmilgtouped together for purposes
of analysis, (2) what pay variables should be idetlin the analysis, (3) what statistical
methodologies were appropriate for conducting thayais, (4) how to interpret the
statistical results, or (5) whether discriminatadlegations could be predicated upon
statistics alone or needed to be supplementedamitiedotal evidence of discrimination.
In those days the results in any particular audiil depend upon which field offices —
or which auditors — were conducting the analysis.

This changed in 2006 when these and other questvere addressed in OFCCP’s
systemic compensation discrimination guidelineshil@&/admittedly not perfect in all
respects, the guidelines nevertheless were predicgton sound legal and statistical
principles accepted by the federal courts in corspgon discrimination cases. They
thus constituted a valuable blueprint for both OPC{d federal contractors to follow in
conducting compensation analyses. The predictplgdinerated by the guidelines
encouraged federal contractors to conduct volurgalfycritical analyses of their
compensation systems.

The compensation guidelines serve as a goodrafish of the beneficial
consequences that can flow from clearly articulatedsistently applied OFCCP
policies. Unfortunately, OFCCP concluded thatgb&lelines were too rigid and
constraining and that it needed greater flexibtitytilize a “variety of investigative and
analytical tools.” OFCCP has indicated that itl wat officially rescind the 2006
guidelines until new guidance is developed to repia Thus far there is no indication
of what form that guidance will take other thanoaneitment that it will be based upon
principles contained in Title VII of the Civil Rigk Act of 1964.

The key point to be learned by the rescissiomefdompensation guidelines is
that preserving investigative flexibility for OFCQ#variably carries with it investigative
uncertainty for contractors. In most instances OPG mission will be better served
through a clear articulation of policy and standattht both OFCCP and contractors can
rely upon — as was the case with the 2006 systeamngpensation discrimination
guidelines.

Compensation Data Collection Tool

On August 10, 2011, OFCCP requested public commeiat proposed new
collection tool that would require federal cont@stto collect, calculate, and disclose to
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OFCCP millions of confidential data points on thary and benefits policies and
decisions. OFCCP posed 15 specific questions degathe scope, content, and format
of the data collection tool — not one of which pb$iee fundamental question of whether
there is actually a need for such a potentiallydbnsome and intrusive requirement.

EEAC, in conjunction with several other busineggaaizations, have asked
OFCCP not to proceed with developing the compemsatata collection tool. The
agency already has extensive compensation infoomatrailable to it in the files of
recently-completed compliance evaluations, andheilte significantly more information
from this source should OMB grant the agency’s estjto expand the Scheduling Letter
and Itemized Listing.

In addition, the EEOC currently is sponsoring @jget being conducted by the
National Academy of Sciences (“NAS”) to “review rhetls for measuring and collecting
pay information” from U.S. employers for purposésdministering Title VII. Given the
Obama Administration’s emphasis on having agermesdinate their enforcement
efforts — and given the EEOC’s and OFCCP’s comniine the National Equal Pay
Enforcement Task Force to do so — OFCCP shoulgroateed with the development of
a compensation data collection tool independeritth@ NAS study.

Conclusion

Over the past sixteen months, OFCCP has publishedrfajor regulatory
proposals. In three instances (disability regatatj veterans’ regulations, and revisions
to the compliance evaluation Scheduling Letter ize Listing), OFCCP is proposing to
expand exponentially the recordkeeping, data citle@nd analysis, and reporting
requirements already imposed on federal contrabtpthe agency’s existing regulations.
In one instance (rescission of the 2006 compensgtiadelines), OFCCP is proposing to
withdraw and replace well-founded legal guidanee Herved as a useful catalyst for
voluntary compliance. And in one instance (comp&oa data collection tool), OFCCP
is proposing development of a massive reportingirement without having established
a need for it and apparently without coordinatiathva parallel study being conducted
by the EEOC.

By itself, each proposal carries with it signifitdourdens and costs for federal
contractors. In combination, the burdens and cargt®normous, and the economic
analyses conducted by OFCCP suggest a seriousastidgtion of what those burdens
and costs actually will be.

Last month, Cass Sunstein, Administrator of OMBffice of Information and
Regulatory Affairs, reminded the heads of all exeeudepartments and agencies to be
aware of the “cumulative effects of regulationsi& noted that President Obama’s
Executive Order 13563 urges agencies to promotertiteation, simplification, and
harmonization,” and directs them to “propose or@doregulation only upon a reasoned
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determination that its benefits justify its cost$fe further observed that consistent with
the Executive Order, agencies should:

“[tlake active steps to take account of the cunnegffects of new and
existing rules and to identify opportunities tornanize and streamline
multiple rules. The goals of this effort shouldtbesimplify requirements
on the public and private sectors; to ensure agamsstified, redundant,
or excessive requirements; and ultimately to ineedle net benefits of
regulations.”

None of the five proposals discussed in thisiesty has been finalized. It is
still possible, therefore, to identify and modihetr most problematic aspects. As it has
throughout its 36-year history, EEAC is ready anllivg to engage in a serious and
reasoned dialogue with OFCCP to identify and addiiesse aspects of the proposals that
we see as roadblocks to our shared goal of matcjuatified applicants — including
women, minorities, veterans and individuals witkadilities — with available job
openings. Itis in that spirit that we make thikofeing six recommendations:

1. The outdated, onerous, and only marginally effecthandatory job listing
requirements for veterans should be replaced withtianal job board patterned
after the former America’s Job Bank. Such a stepld/facilitate national
recruitment efforts, capitalize on current Interhased recruiting techniques, and
eliminate the need for negotiating and annuallyatind) approximately 1.4
million costly and locally-oriented linkage agreentse

2. OFCCP and EEOC should reconcile their seeminglgrdent approaches to
identifying and employing individuals with disalidis. OFCCP’s insistence upon
multiple and ongoing self-identification invitatisnin combination with the
obligation to build special files on applicants ardployees with disabilities,
raises the uncomfortable possibility that contractimpliance with OFCCP’s
regulations can be accomplished only at the riska&ting the Americans with
Disabilities Act.

3. OFCCP should not require the establishment of nigadniring goals for
veterans and individuals with disabilities in thisance of reliable labor market
availability data.

4. The numerous recommended affirmative action meaduareseterans and
individuals with disabilities in the current regtitans should remain
“recommendations” and not be converted into presge, mandatory
requirements complete with exhaustive documentati@hrecordkeeping
obligations. Such internally-focused “process’uiegments do little to promote
actual job creation or placement.
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5. Federal contactors should be provided with cledra@msistently-applied
guidance regarding OFCCP’s compliance standardsh §uidance promotes
voluntary compliance.

6. The “phased” approach to compliance evaluationsishue retained.
Contractors should not be required to submit volofedetailed and highly
sensitive employment information to OFCCP at thiseuof an audit before there
is any indication of a compliance-related needtfor

Thank you again for the opportunity to testify befthe Subcommittee today. | will be
pleased to answer any questions you may have.



