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Testimony of Tyler A. Sims 
 

Before the United States House of Representatives  
Committee on Education & the Workforce 

 Subcommittee on Health, Employment, Labor, and Pensions and  
Subcommittee on Higher Education and Workforce Development  

 
Hearing on “Safeguarding Student-Athletes from NLRB Misclassification”  

March 12, 2024 

 

Chairmen Good and Owens, Ranking Members DeSaulnier and Wilson, and members of the 
Subcommittees: 

Thank you for the opportunity to speak with you today about a topic that is very important and 
personal to me: student-athletes and their potential misclassification as employees under the 
National Labor Relations Act (“NLRA” or the “Act”). 

I will begin with an overview of my background.  I am a former Division 1 athlete.  I played 
goalie for the men’s ice hockey team at Providence College (referred to throughout as “PC”) 
from 2004 to 2008.  I played in a program-record 116 games, won PC’s Male Athlete of the Year 
for a team sport in 2006, and, in my senior year, was awarded the Joseph V. MacAndrew Award, 
which is awarded annually to a male senior varsity athlete who has achieved an outstanding level 
of performance in academics and athletics during his undergraduate career at PC.  I was also a 
member of the Student-Athlete Advisory Committee, which was a select group of student-
athletes that represented the interests of all student-athletes at PC.  I graduated in 2008 with a 
double major in Economics and History. 

After graduation, I played professional hockey for three years in the minor leagues and, was also 
a member of a union called the Professional Hockey Players Association (PHPA), which covered 
all hockey players in the American Hockey League and East Coast Hockey League.  I enjoyed 
my experience as a member of the PHPA and saw value in union representation in the 
professional sports setting.  My family also has ties to professional sports and unions.  My father, 
Al Sims, played and coached in the National Hockey League (NHL) and, as a player, was a 
member of the National Hockey League Players’ Association (NHLPA).  The NHLPA has been 
great to my father over the years. 

Once I realized my childhood dream of following in my father’s footsteps by playing in the NHL 
would not become reality, I turned my focus to becoming a lawyer.  I attended Seton Hall Law 
School from 2012 to 2015 and served as President of the Student Bar Association in my final 
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year there.  While in law school, I also worked as a legal intern for the NHL and completed an 
externship with the NLRB – Region 22.  

I also wrote a Sports Law Journal article on this very topic in law school titled “Student-Athletes 
are not ‘Employees’ Under the National Labor Relations Act: The Consequences of the Right to 
Unionize” by Tyler Sims (shu.edu).1  I was inspired to write this article in response to the 
National Labor Relations Board (“NLRB” or the “Board”) Regional Director’s unprecedented 
decision finding Northwestern University’s grant-in-aid scholarship football players were 
employees under Section 2(3) of the Act and as such, could participate in a NLRB election to 
decide whether they wanted to unionize.  

After graduating from law school and clerking for New Jersey Superior Court Judge David F. 
Bauman, I joined Littler Mendelson, P.C. (“Littler”) in 2016.  Littler is the largest management-
side workplace law firm in the world.  The firm operates on four continents and, in the United 
States, we have over 1,100 lawyers working in over 50 offices throughout the country. 

This past January, I was elevated to Shareholder at Littler where I serve as a member of Littler’s 
Traditional Labor Law practice group and its Workplace Policy Institute.  I wish to emphasize 
however, that the views I express here today are solely of my own.   

Experience As A Student-Athlete 

I very much enjoyed my experience as a student-athlete at PC and would not be sitting in front of 
you today without it.  I look back at my time at PC thinking about all the life lessons I learned 
and how my experience in the classroom and on the ice prepared me to succeed in a career 
outside of hockey.  My experience playing hockey at PC was just as critical to my personal 
growth, my success in law school, and now in my career as a lawyer as was the rigorous 
academic courseload I took while at PC. 

Below are some of the many lessons I learned as a student-athlete: 

• Competitiveness – I came to PC as the backup goalie and drove myself to compete for 
the number one spot.  I became the starting goalie toward the end of my freshman year 
and kept motivating myself so I would not lose my spot.  As a team, we were also 
fiercely competitive with the other teams in the Hockey East conference. 
 

• Performing under pressure – I played in several hostile college hockey environments, 
including Boston University, Boston College, University of Maine, and University of 
New Hampshire.  The Hockey East is one of the most competitive conferences in college 

 
1 A copy of this article is attached as Exhibit A.   

https://scholarship.shu.edu/student_scholarship/696/
https://scholarship.shu.edu/student_scholarship/696/
https://scholarship.shu.edu/student_scholarship/696/
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hockey so we often played against teams ranked in the top 10 in the country.  I also 
played in the playoffs all four years at PC. 
 

• Value of hard work – My hockey game improved with focused practice, dedication, and 
hard work on the ice and in the weight room.  When I arrived at school every September, 
we started the season with fitness testing and preseason, which consisted of on- and off-
ice training sessions.  As athletes, we knew that we needed to stay focused and in shape 
during the summer so we could succeed when we arrived on campus.  This helped me 
stay on task and work hard in the offseason to keep my spot as the team’s starting goalie 
and to be ready for our competition.  
 

• Discipline – As student-athletes, we were required to go to class and maintain a 
minimum GPA.  We had to be on time for meetings, practices, and workouts or we would 
face consequences, which included waking up early for a workout. 
 

• Teamwork – I learned how to be a valuable team member and how to work through 
strategic and personality issues with others. 
 

• Multi-Tasking – I was personally driven to perform well in both school and hockey.  To 
do so, I had to learn to effectively multi-task and properly manage my time. 
 

• Taking direction and constructive criticism from coaches – In order to become a 
better hockey player and help the team succeed, I needed to recognize my weaknesses 
and learn to correct my mistakes.   
 

• How to handle failure and success – We routinely had back-to-back games on Fridays 
and Saturdays.  If I had a bad game on Friday, I had to learn how to bounce back with a 
better game on Saturday. 

In short, those student-athlete learning experiences over four years are fundamentally different 
than the experiences as a professional athlete, who could be cut from a team, traded, or sent 
down to a lower level at any moment for poor performance or any other reason.  In fact, it is 
those student-athlete experiences that helped me become a professional athlete and deal with the 
pressures and realities of professional sports.  This is really what is lost in the discourse about 
whether student-athletes should be considered employees under the NLRA—the lack of focus on 
the education and preparation for life you receive from playing a college sport.  And not just in 
the classroom, but also on the ice, court, field, track, etc.  I went to PC to get a college education.  
For me, playing hockey was part of that education; just as other extracurricular activities such as 
music, art, dance, community service, etc., are for many other students.  I knew the statistics 
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going to PC that less than 2% of Division 1 athletes would go on and play in the professional 
ranks.2 

The Consequences Of Employee Status For Student-Athletes  

I do not believe that student-athletes should be classified as “employees” under the Act due to 
sound policy reasons, practical considerations, the law, and existing precedent.3  Let me be more 
specific, the following are potential consequences of employee classification under the Act and 
unionization on student-athletes:  

• Pay for Play? (or Performance) – In a typical workplace (or in professional sports), 
employees must perform well, or they risk losing their job.  If student-athletes were to 
unionize and be subject to the typical terms of a collective bargaining agreement 
(“CBA”), would schools insist on a clause allowing them to terminate or “cut” a student-
athlete for poor performance, which is what happens in professional sports?  If I did not 
perform at the level PC expected, would I be “cut” from the team mid-season?  Could I 
stay in school?  Would I have to start paying for school myself?  When I was at PC, my 
scholarship was renewable each year, but losing my promised scholarship or being cut 
from the team for poor athletic performance was never something I had to worry about.  
Currently, the power 5 conferences have a rule that prevents multi-year Division 1 
scholarships from being canceled or not renewed for any athletic reason like poor 
performance or injury.4  Beginning in August 2024, all Division 1 programs will be 
required to follow this same rule (it was previously optional).5   

• Tax Bills – The federal tax code exempts certain scholarships from gross income, 
including those given to student-athletes.  However, if scholarships are provided as 
compensation in exchange for their athletic services, those scholarships are not tax-
exempt.6  The tax code specifically states that the exemptions for a “qualified 
scholarship” do not apply to any “portion of any amount received which represents 
payment for teaching, research, or other services by the student required as a condition 
for receiving the qualified scholarship.”7  Athletic scholarships can cover the traditional 
tuition, room, board, books, meals, and fees, but also may include the incidental costs of 

 
2 https://ncaaorg.s3.amazonaws.com/compliance/recruiting/NCAA_RecruitingFactSheet.pdf  
3 See NLRB v. Yeshiva Univ., 444 U.S. 672, 680-81 (1980) (quoting Syracuse University, 204 NLRB 641, 643 
(1973) (“the Board has recognized that principles developed for use in the industrial setting cannot be ‘imposed 
blindly on the academic world.’”). 
4 https://www.ncaa.org/news/2015/1/18/autonomy-schools-adopt-cost-of-attendance-scholarships.aspx  
5 https://www.ncaa.org/news/2023/4/26/media-center-di-board-of-directors-increases-benefits-for-college-
athletes.aspx  
6 26 U.S.C. § 117(c)(1). 
7 Id. 

https://ncaaorg.s3.amazonaws.com/compliance/recruiting/NCAA_RecruitingFactSheet.pdf
https://www.ncaa.org/news/2015/1/18/autonomy-schools-adopt-cost-of-attendance-scholarships.aspx
https://www.ncaa.org/news/2023/4/26/media-center-di-board-of-directors-increases-benefits-for-college-athletes.aspx
https://www.ncaa.org/news/2023/4/26/media-center-di-board-of-directors-increases-benefits-for-college-athletes.aspx
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attending college like transportation and miscellaneous personal expenses.8  If all of this 
is classified as “compensation”  to employees, that compensation would be in exchange 
for a service, i.e. playing college sports, and would be taxable.  My scholarship, fees, 
books, supplies, meals, and board at PC were all completely tax free.  If I had to pay 
taxes on those significant amounts, how would I be able to pay it? 

• Opportunities – What if the costs of fielding a NCAA sport become more expensive?  If 
student-athletes are classified as employees under the NLRA, why would they not be 
employees under the Fair Labor Standard Act (FLSA) and other federal and state 
employment laws?  Schools would have to deal with how to classify student-athletes 
(exempt or non-exempt) under the FLSA, and then determine if they are being paid 
minimum wage and overtime.  These potential costs are in addition to the costs of 
bargaining with a union and agreeing to better wages and benefits for student-athletes, 
which would also likely result in additional costs to the schools.  If student-athletes are 
considered employees and the expenses incurred by the schools become unfeasible, will 
there be fewer opportunities to play a college sport?  I have real concerns that schools 
will start cutting programs to save money, and there will be less opportunity for high 
school students to play a sport in college and be afforded a college education.  NCAA 
Divisions I and II schools provide more than $3.6 billion in athletics scholarships 
annually to over 180,000 student-athletes.9  As you will see in detail below, very few 
schools actually make a profit on athletics.  In addition, we have seen schools cut sports 
for budgetary reasons before.  From March 6 to November 11, 2020, 352 NCAA sports 
programs were cut due to budget constraints caused by COVID-19; the vast majority 
were Olympic sports (which traditionally generate less revenue than other college 
sports).10  Would schools cut certain sports programs?  Would my sport be one of those 
cut? 

• Strikes and Lockouts – What would happen if a union called the student-athletes out on 
strike or the institution locked student-athletes out?  The only economic pressure a union 
can put on an employer to agree to its proposals in bargaining is to strike.  Admittedly, I 
do not know how a strike or lockout would work for a student-athlete.  An employer is 
not required to pay an employee on strike.  This could result in lost scholarships and 
potential lost academic opportunity.  Further, a prolonged strike would likely stunt the 
student-athletes’ academic career.  Would I have to pay my tuition, room, board, and 
other fees to continue to go to class?  Could I still go to class if I am on strike?  What 
would happen to my education?  Could I transfer to another school?  

 
8 usatoday.com/story/sports/college/2015/01/17/ncaa-convention-cost-of-attendance-student-athletes-
scholarships/21921073/ 
9 https://www.ncaa.org/sports/2014/10/6/scholarships.aspx  
10 https://www.espn.com/olympics/story/_/id/30116720/the-heartbreaking-reality-staggering-numbers-ncaa-teams-
cut-pandemic  

https://www.usatoday.com/story/sports/college/2015/01/17/ncaa-convention-cost-of-attendance-student-athletes-scholarships/21921073/
https://www.usatoday.com/story/sports/college/2015/01/17/ncaa-convention-cost-of-attendance-student-athletes-scholarships/21921073/
https://www.ncaa.org/sports/2014/10/6/scholarships.aspx
https://www.espn.com/olympics/story/_/id/30116720/the-heartbreaking-reality-staggering-numbers-ncaa-teams-cut-pandemic
https://www.espn.com/olympics/story/_/id/30116720/the-heartbreaking-reality-staggering-numbers-ncaa-teams-cut-pandemic
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• Scheduling – Many CBAs have clauses governing scheduling and overtime.  Would the 
CBA allow me to put in extra practice with my coaches?  What about tutoring for class?  
Would I be restricted in the number of hours I could voluntarily spend on school or 
hockey?  What about film review or other meetings?  If there is an overtime provision in 
the CBA, which many unions insist on, will the school allow a student-athlete to spend 
additional hours on practice, training, film study, etc., or will it deny those opportunities 
to avoid paying the student-athlete overtime as permitted by the CBA? 

• Relationships with Coaches and Administrators – If student-athletes are considered 
employees, then their coaches and other administrators would likely be considered 
supervisors.  How will those relationships change?  Will I still have direct access to my 
coaches if I have a problem or do I have to go through the union?  When a union and a 
CBA is involved, coaches and administrators must follow the CBA, or they risk a 
grievance being filed against them.  What if I need help with an issue that is contrary to a 
CBA provision?  Will I get that help? 

• NCAA/Conference Issues – Many CBAs last for 2-4 years.  What happens if the NCAA 
changes a rule that is inconsistent with the CBA?  Would following the CBA 
unintentionally violate any NCAA or conference rules?  If so, would my team be able to 
play other NCAA teams or compete for a national championship?  Would the CBA or 
NCAA still allow me to transfer schools for a better opportunity? 

 
Student-Athletes Have Never Been Employees Under The Act 

 
The NLRA was enacted back in 1935.  Since it was enacted, neither the NLRB nor any court has 
held that student-athletes are employees under the Act or any other federal or state law.11 
 
In 2015, in a rare unanimous decision on an important policy issue, Chairman Mark Pearce and 
other members of the Board rightly declined to exercise jurisdiction over the student-athletes in 
Northwestern: 
 

After careful consideration of the record and arguments of the 
parties and amici, we have determined that, even if the scholarship 
players were statutory employees (which, again, is an issue we do 
not decide), it would not effectuate the policies of the Act to assert 
jurisdiction. Our decision is primarily premised on a finding that, 
because of the nature of sports leagues (namely the control exercised 
by the leagues over the individual teams) and the composition and 
structure of FBS football (in which the overwhelming majority of 
competitors are public colleges and universities over which the 

 
11 Northwestern University, 362 NLRB No. 167 (Aug. 17, 2015); Berger v. NCAA, 843 F.3d 285 (7th Cir. 2016) 
(holding that track and field athletes at the University of Pennsylvania were not employees under the FLSA because 
they had no real expectation of earning an income). 
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Board cannot assert jurisdiction), it would not promote stability in 
labor relations to assert jurisdiction in this case.  

 
362 NLRB No. 167, 1352 (emphasis added).  In short, the NLRB made a unanimous policy 
decision that asserting the NLRB’s jurisdiction over student-athletes is not proper under the Act.  
The Board had the opportunity to decide whether student-athletes are employees and declined to 
do so for important policy reasons.  The Board noted several times in the decision that they 
addressed “this case in the absence of explicit congressional direction regarding whether the 
Board should exercise jurisdiction” over student-athletes.  362 NLRB No. 167, 1350.   
 
The Board’s decision in Northwestern got it right and made several salient points: 
 

• “[T]he scholarship players are unlike athletes in undisputedly professional leagues, given 
that the scholarship players are required, inter alia, to be enrolled full time as students and 
meet various academic requirements . . . .”  362 NLRB No. 167, 1353. 
 

• “[E]ven if scholarship players were regarded as analogous to players for professional 
sports teams who are considered employees for purposes of collective bargaining, such 
bargaining has never involved a bargaining unit consisting of a single team’s players, 
where the players for competing teams were unrepresented or entirely outside the Board’s 
jurisdiction.”  Id. 

 
• “The NCAA’s members have also given the NCAA the authority to police and enforce 

the rules and regulations that govern eligibility, practice, and competition. The record 
demonstrates that the NCAA now exercises a substantial degree of control over the 
operations of individual member teams, including many of the terms and conditions 
under which the scholarship players (as well as walk-on players) practice and play the 
game. As in professional sports, such an arrangement is necessary because uniform rules 
of competition and compliance with them ensure the uniformity and integrity of 
individual games, and thus league competition as a whole.”  Id. 

 
• “Many terms applied to one team therefore would likely have ramifications for other 

teams. Consequently, ‘it would be difficult to imagine any degree of stability in labor 
relations’ if we were to assert jurisdiction in this single-team case.”  Id. at 1354 (quoting 
North American Soccer League, 236 NLRB 1317, 1321-22 (1978)).  “[A]ll previous 
Board cases concerning professional sports involve leaguewide bargaining units.  Id. 
(citing National Football League, 309 NLRB 78, 78 (1992); Blast Soccer Associates, 289 
NLRB 84, 85 (1988) (leaguewide representation for Major Indoor Soccer League 
players); Major League Rodeo, 246 NLRB 743 (1979); North American Soccer League, 
245 NLRB 1301, 1304 (1979); American Basketball Assn., 215 NLRB at 281; National 
Football League Management Council, 203 NLRB 958, 961 (1973) (indicating that 
before the National Football League (NFL) merged with the rival American Football 
League, the latter league’s players had leaguewide representation)).  

 
• The Board cannot assert jurisdiction over a vast majority of FBS teams because all but 17 

out of the roughly 125 colleges and universities are state-run and outside the jurisdiction 
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of the NLRA.  Id.  At the time, Northwestern was the only private school that is a 
member of the Big Ten Conference.  Id.  “In such a situation, asserting jurisdiction in this 
case would not promote stability in labor relations.”  Id.  “Some states . . . permit 
collective bargaining by public employees but others limit or prohibit such bargaining.”  
Id. 

 
• The Board also noted as an additional consideration that terms and conditions of 

scholarship athletes have changed significantly in recent years, including allowing “FBS 
teams to award guaranteed 4-year scholarships, as opposed to 1-year renewable 
scholarships, [which] has reduced the likelihood that scholarship players who become 
unable to play will lose their educational funding, and possibly their educational 
opportunity.”  Id. at 1355. 

   
Those same important policy considerations in the Northwestern decision apply today.  Only 18 
of 133 Division I12 FBS football schools are private13 and only 124 of all 363 Division I schools 
are private.14  As the Northwestern decision highlighted, the NLRA only covers private schools, 
not public.  If student-athletes are considered employees, the public-school student-athletes 
would fall under that school’s state’s individual laws related to public employees and collective 
bargaining, which are not uniform.  For example, Ohio and Michigan have laws stating that 
student-athletes at public universities are not employees.  See Ohio Rev. Code Sec. 3345.56; 
Mich. Comp. Laws Sec. 423.201(1)(e)(iii).  Wisconsin and several other states have laws 
limiting public sector union collective bargaining.  See Wis. Stat. § 111.91(3)(a) (wages only).  
And other states like North Carolina, Texas, and Georgia prohibit public sector collective 
bargaining all together.  See N.C. Gen. Stat. Ann. § 95–98; Tex. Gov’t Code § 617.002(a); Ga. 
Code Ann. 20-2-989.10.  The NLRB’s lack of jurisdiction over about two-thirds of Division I 
schools will not promote labor stability, an important purpose of the NLRA.  
 
Also, the NCAA and individual conferences continue to set the rules and regulations governing 
college athletics, including for recruiting, eligibility, academic requirements, compensation, etc.  
As the Northwestern decision stated, “uniform rules of competition and compliance with them 
ensure the uniformity and integrity of individual games, and thus league competition as a 
whole.”  362 NLRB No. 167, 1353.  Therefore, collective bargaining between student-athletes 
and their individual schools is not consistent with Board precedent and would not effectuate the 
purposes of the Act.  
 
Finally, since 2015, the NCAA has continued to improve benefits for student-athletes, which was 
another factor noted in the Northwestern decision.  In 2021, the NCAA adopted a rule allowing 
student-athletes to be compensated for their name, image, and likeness without affecting their 
NCAA eligibility.15  In 2022, the NCAA passed a rule that student-athletes who transfer will be 

 
12 There are three NCAA Division I subdivisions: 130 FBS schools (schools that sponsor football programs eligible 
for the national championship); 125 FCS schools (schools that sponsor football programs that have a separate 
bracketed NCAA tournament); and 97 Division I Subdivision schools (schools that do not sponsor football).  To be a 
Division 1 member, FBS schools must sponsor a minimum of 16 sports, and FCS and Division I Subdivision 
schools must sponsor a minimum of 14 sports.  https://www.ncaa.org/sports/2021/5/11/our-division-i-members.aspx  
13 https://web3.ncaa.org/directory/memberList?type=12&division=I-FBS&sportCode=MFB  
14 https://web3.ncaa.org/directory/memberList?type=12&division=I  
15 https://www.ncaa.org/news/2021/6/30/ncaa-adopts-interim-name-image-and-likeness-policy.aspx  

https://www.ncaa.org/sports/2021/5/11/our-division-i-members.aspx
https://web3.ncaa.org/directory/memberList?type=12&division=I-FBS&sportCode=MFB
https://web3.ncaa.org/directory/memberList?type=12&division=I
https://www.ncaa.org/news/2021/6/30/ncaa-adopts-interim-name-image-and-likeness-policy.aspx
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guaranteed their financial aid at their next school through graduation.16  Beginning in August 
2024, all Division 1 programs must provide additional benefits to student-athletes such as: 
prohibiting programs from canceling or refusing to renew multi-year Division 1 scholarships for 
any athletic reason like performance or injury; providing medical coverage for athletically-
related injuries for at least two years after graduation; covering out-of-pocket medical expenses 
(copayments, deductibles, etc.) during a student-athlete’s playing career; offering degree 
completion funds for up to 10 years after a student-athlete’s eligibility concludes; and providing 
a second seat on the NCAA Division I Board of Directors for a student-athlete.17   
 
In addition to the important policy concerns highlighted in the Northwestern decision, there are 
other significant policy and practical considerations that weigh in favor of the NLRB continuing 
to follow Northwestern and declining to exercise jurisdiction over student-athletes. 
 
First, union representation and bargaining will be complicated for student-athletes because of the 
rapid turnover of college sports teams.  At most, a student-athlete will graduate and leave the 
school every 4-5 years.  However, there are new rules related to the transfer portal, which make 
it more likely that student-athletes will transfer to a new school before their four years of athletic 
eligibility are over.18  In short, students who transfer schools are no longer required to sit out for 
a year, which was the case when I played at PC, and students who transfer multiple times can 
play immediately as well.19  There are also student-athletes who will choose to leave the team or 
leave school to turn pro or for other reasons.  The Board has recognized the serious 
administrative issues involved in conducting elections and effectively remedying alleged 
violations of the NLRA within industries with this type of employee turnover.20  It is possible 
that at the end of the CBA, there will be an entirely new bargaining unit that never voted on 
unionization.  As such, the instability of the potential bargaining unit comprised of student-
athletes does not promote stability in labor relations and is inconsistent with the purpose of the 
Act. 
 
Second, the potential for increased costs to schools and athletic departments could be significant.  
If unions demand higher wages and benefits for student-athletes and those student-athletes strike 
over their demands, schools may feel like they have to concede to those demands.  This could 
drive up costs and expenses for schools, which could lead to significant budget cuts in other 
sports, especially for those sports that do not generate the most revenue.  The top revenue 
generating college sports are football, basketball, men’s hockey, and baseball.21  Other sports, 
many of them known as “Olympic” sports, generate little revenue compared to the other four 
sports previously mentioned.  The chart below from 2016, the latest year for which I could find 
such a chart, shows the average athletic revenue—not profit—for schools by sport in Division 
I.22   
 

 
16 https://www.ncaa.org/news/2022/8/31/media-center-division-i-board-adopts-changes-to-transfer-rules.aspx  
17 https://www.ncaa.org/news/2023/4/26/media-center-di-board-of-directors-increases-benefits-for-college-
athletes.aspx  
18 https://theathletic.com/5158115/2023/12/22/ncaa-multi-transfer-football-fall-2024/  
19 Id. 
20 29 C.F.R. § 103.3. 
21 https://finance.yahoo.com/news/college-sports-most-money-130012417.html  
22 https://www.businessinsider.com/college-sports-revenue-2016-10  

https://www.ncaa.org/news/2022/8/31/media-center-division-i-board-adopts-changes-to-transfer-rules.aspx
https://www.ncaa.org/news/2023/4/26/media-center-di-board-of-directors-increases-benefits-for-college-athletes.aspx
https://www.ncaa.org/news/2023/4/26/media-center-di-board-of-directors-increases-benefits-for-college-athletes.aspx
https://theathletic.com/5158115/2023/12/22/ncaa-multi-transfer-football-fall-2024/
https://finance.yahoo.com/news/college-sports-most-money-130012417.html
https://www.businessinsider.com/college-sports-revenue-2016-10
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In the power 5 football conferences (SEC, ACC, Big 10, Pac-12, and Big 12)—known as FBS 
Autonomy—only 26 of those 65 schools recorded positive net generated revenue in 2022.23  For 
the 39 schools that lost money, the median loss was $15.7 million.24  The chart below highlights 
the net revenue disparities between football and basketball and the rest of college sports. 
 

 
23 https://www.ncaa.org/sports/2019/11/12/finances-of-intercollegiate-athletics-database.aspx  
24 Id. 

https://www.ncaa.org/sports/2019/11/12/finances-of-intercollegiate-athletics-database.aspx
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Further, of the 64 Division 1 schools outside of the power 5 conferences, all but two lost money 
in 2022 with a median deficit of $23.3 million per school.  In total, only 28 public25 Division 1 
programs generated more money than they spent in 2022 and each of those 28 schools is a FBS 
school.26  Of the FCS schools, all 123 schools reported a negative net generated revenue in 2022 
with a median loss of $15.4 million.27  Of the Division I Subdivision schools, all 97 lost money 
in 2022 by an average of $15.1 million.28  None of the Division II schools turned a profit in 
2022.29  While Division III student-athletes do not receive athletics scholarships, none of the 
Division III schools generated revenues that exceeded expenses from 2017-2020, which is the 
most recent data I could find.30  Schools also made significant cuts due to the COVID-19 
pandemic.  In total, 112 Division I sports were cut by 35 schools and 77 have not been 
reinstated.31  Shockingly, between March 11 and November 6, 2020, a total of 352 NCAA sports 
programs were cut and the vast majority were Olympic sports.32  The reason for the cuts were 

 
25 Private schools are not required to release revenue data.   
26 https://www.ncaa.org/sports/2019/11/12/finances-of-intercollegiate-athletics-database.aspx   
27 Id. 
28 Id. 
29 Id. 
30 https://www.ncaa.org/sports/2021/2/16/our-division-iii-story.aspx; 
https://www.ncaa.org/sports/2013/11/19/archives-of-ncaa-revenues-and-expenses-reports-by-division.aspx   
31 https://businessofcollegesports.com/tracker-college-sports-programs-cut-during-covid-19-pandemic/  
32 https://www.espn.com/olympics/story/_/id/30116720/the-heartbreaking-reality-staggering-numbers-ncaa-teams-
cut-pandemic  
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budget shortfalls due to COVID-19.  This is the unfortunate reality if costs go up for athletic 
departments, which is possible if student-athletes are classified as employees under the NLRA. 
 
Third, there may be Title IX and other legal issues that schools will have to navigate.  Title IX 
requires that female and male student-athletes receive athletics scholarship dollars proportional 
to their participation.33  If a women’s basketball team secured a CBA that provided for greater 
scholarship dollars, would the school have to provide those same dollars to a men’s team?  Also, 
Title IX requires the equal treatment of female and male student-athletes in the provisions of: (a) 
equipment and supplies; (b) scheduling of games and practice times; (c) travel and daily 
allowance/per diem; (d) access to tutoring; (e) coaching, (f) locker rooms, practice and 
competitive facilities; (g) medical and training facilities and services; (h) housing and dining 
facilities and services; (i) publicity and promotions; (j) support services and (k) recruitment of 
student-athletes.34  If a women’s basketball team negotiated certain other benefits in a CBA, 
would a school have to provide those same benefits to a men’s team?  If a school refuses to 
bargain over certain terms and conditions because of Title IX issues, will the school be the 
subject of a failure to bargain charge by the union? 
 
Fourth, there are taxation and other statutory issues that weigh in favor of the NLRB continuing 
to decline to assert jurisdiction over student-athletes.  This includes the tax bills that will be 
imposed on student-athletes for the compensation they receive, as discussed previously.  If a 
CBA requires student-athletes to be paid wages, schools will incur payroll taxes resulting in 
additional costs.  If student-athletes are employees, this could lead to a shift in policy by the 
Internal Revenue Service (IRS), which has historically exempted athletic departments from 
paying taxes on profits because of their educational purpose.35  If student-athletes are considered 
employees by the IRS, the profits generated by athletic departments may be classified as 
unrelated business income and subject to corporate tax rates of between 15-35% at the federal 
level alone.36  However, the most severe tax consequences for athletic departments would be the 
elimination of tax-deductible contributions.37  Contributions to athletic departments are the 
largest source of income for athletic departments.38  In addition, any gift over $14,000 would be 
subject to the gift tax (up to 45%) and the donors could not deduct the donation.39  Finally, tax-
exempt bonds used to build athletic facilities may no longer be available to the schools.40  These 
tax consequences would put an additional strain on the schools’ total expenses and net revenue. 
 
If student-athletes are classified as employees under the NLRA, would student-athletes also be 
considered employees under other federal and state employment laws?  If student-athletes are 
employees under the FLSA for example, schools would have to classify them as exempt or non-
exempt employees.  If they are non-exempt, schools would have to calculate hours worked 
against the amount student-athletes are paid through scholarships, etc. to determine if those 

 
33 https://www.ncaa.org/sports/2014/1/27/title-ix-frequently-asked-questions.aspx#how  
34 Id.  
35 https://www.espn.com/college-sports/story/_/id/6768571/legal-issues-arise-paying-student-athletes  
36 https://andersen.com/publications/newsletter/september-2014/student-athlete-athlete-employee-tax-consequences-
for-sure  
37 Id. 
38 Id. 
39 Id. 
40 Id. 
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student-athletes have to be paid overtime or minimum wage.  This would result in an 
administrative nightmare for Human Resources departments at these schools.  Since forms of 
non-monetary compensation paid to employees can be taxable, would schools have to issue W-2s 
for scholarships or 1099s for other benefits, i.e., travel, hotels, meals, housing, apparel, tickets, 
etc.?  Do schools immediately need to comply with state employment laws such as wage and 
hour or employee records laws?   
 
Fifth, there is the potential expansion of the definition of employee to include students that 
participate in other extracurricular activities, like dance, music, band, choir, theater, etc.  For 
example, a college dance team may perform at a theater where the public pays for tickets and the 
school receives revenue from those ticket sales.  Those team members may receive dance outfits, 
shoes, complimentary tickets and other forms of non-monetary compensation like student-
athletes.  They also may have their travel paid for if they go to competitions and have certain 
scheduling requirements.  Are they employees?  Is any student an employee who engages in 
extracurricular activities and receives something of value from the school in return?  Would 
colleges eliminate these activities all together to avoid the headache?  What about high school 
student-athletes?  Many high school sports receive revenue and provide athletes with free 
equipment, travel, etc., and the NLRB has previously ruled that employees who are minors are 
protected under the Act. 
 
Sixth, there are over 25,000 international students on student visas participating in NCAA 
sports.41  If the Board asserts jurisdiction over student-athletes and classifies them as employees, 
it will likely conflict with an F-1 student visa’s work limits.42  The student visa allows for limited 
work opportunities that match the restrictions on weekly athletic activities during a playing 
season set by the NCAA.43  Should these international student-athletes be reclassified as 
employees, they will be ineligible for student visas.44 
 
Conclusion 
 
I have been thrilled to see the positive changes and benefits that student-athletes have received 
over the last ten years, many of which I discussed above.  I encourage student-athletes to 
continue to speak up for themselves and their teammates.  However, I also value the educational 
purpose behind college athletics and for all the foregoing reasons, I do not believe that 
classifying student-athletes as “employees” under the National Labor Relations Act will result in 
a positive outcome for student-athletes.  The reliance of many young men and women on college 
athletics for the opportunity to receive a quality college education should not be jeopardized by 
their classification as employees.  Chairmen Good and Owens, Ranking Members DeSaulnier 
and Wilson, and other members of the Subcommittees, I really appreciate the opportunity to 
discuss this important issue with you and am happy to respond to any and all of your questions. 

 
41 https://www.ncaa.org/sports/2018/3/21/international-student-athlete participation.aspx#:~:text=More%20than% 
2025%2C000%20international%20student,divisions%20participate%20in%20NCAA%20sports  
42 https://news.bloomberglaw.com/daily-labor-report/college-athletes-status-as-employees-puts-student-visas-at-risk  
43 Id. 
44 Id. 
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